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PREFACE. 

The high eftimation in which Lord Hard- 
wigke's name is fo defer vedly held, has long 
excited a defire in the Law ProfeflbrS of being 
acquainted with all his judicial determinations : 
— 2L defire not fatisfied from what has hitherto 
been in pofleffion of the public- How far the 
following CoUeftion may contribute towards 
producing that fatisfadtion, the Editor will not 
prefume to determine : but though thefe Re- 
ports may not comprehend fo large a portion 
of the time in which Lord Hardwicke pre- 
fided as could be wiiftied for, yet he trufts, if 
they do not add to the fplendor of his Lord- 
fhip's fame, they will not diminifh the luftrc 
of his reputation. 

Anonymous 



^^. P R E F A C E. 

, Anonymous Reports have ever been receiv- 
ed with the moft extreme caution ; the prefent 
work muft encounter that difadvantage, as no 
account can now be given of its Author ; of 
whofe merit, however, a very tolerable opi- 
nion may be formed, by comparing fuch of 
the following cafes as are to be found in co- 
temporary writers, with their reports of them. 
—The cafes here publiChed have been feleQ:cd 
from a large manufcript volume (containing a 
number of others, the greater part in the time 
of Lord Chief Juftice LEEf) which formerly 
belonged to Mr. Jo/hua Davis, a Barrifter of 
. eminence, as remarkable for bis integrity, as 
for deep refearch in his! profeflion. Upon his 
death, it was purchafed by his Majefty's pre- 
fent Attorney General, who finding the 
cafes in the time of Lord Hardwicke of 
confiderable ufe to him ih the courfe of his 
pradice, thought th^sy might not be unaccept- 
able to his Brethren of the Bar, to whom there- 
fore he determined, to prefent them ; but the 
duties of his important flation not afibrding 

leifure 



PREFACE. VII 

Idfuref to faperintend the publication, his par- 
tiality led hiift to make choice of one, who not- 
withtfarij^ng h6 has devoted ample tinie to the 
performance of the tafk, yet feels the neceffity 
of folfciting the indulgence of the Profeffioh 
for any inaccuracies their judgment may defcry 
in his execution of it. 

Marginal notes have been added by him to 
the feveral cafes, containing the fubftance of 
the decifion, and pointing to the different heads 
of the argument. The authorities quoted have 
been compared, and references annexed, prin- 
cipally to the modern books, in the courfe of 
which, more attention has been paid to the 
application of the cafes, than to their number : 
— Some notes of cafes in the Irijh Courts 
have alfo been introduced, for the accuracy 
of which, the Editor alone is refponfible. He 
wifhed to have taken them from a printed 
authority > but it is to be regretted, that while 
the Irifli Bench is adorned with fplcndid talents 
and profound erudition, their adjudications are 

fufiered toperiih in oblivion. 

Tables 



vVi PREFACE. 

Tables of the cafes and principal matters 
have been compiled in the ufual way, and 
•with thefe additions to the original, this work 
is now committed to the Profeflbrs of the Law, 
for whofe advantage the publication was de- 
figned. 



Bridc-ftrcct, 
Oftober 27th. 7 
1794- 3 
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Michaelmas Term, Kiog'sBench 

7th Geo. If. 1733. 



LORD HARDWICKE, Chief Juflice, 
SIR FRANCIS PAGE, 
SIR EDMOND PROBYN, 
WILLIAM LEE, Efq. 



> Juftkes. 



The King againji Carter. ' The Kino 

Cahtsr. 

Upon Mr. Parier*s motion to admit the de^ Aparty found 

fendaat to bail, who, on the coroner's inqueft was ^IX^^^^^"^' 

found guilty of manflaughter, though by the evi- the coroner's 

dence fet out on the inquifition it appeared to be *"^,^^ **"®^ 

xnurder, the court held clearly they were not to be ted to bail if 

firuided by the conclufion of the lury, but muft ^^^ crime up- 
r , 1/^1 r r rx / , on the evi- 

judge thcmlelvcs upon the fact as fet out ; and dence appears 

though the party is found guilty of manflaughtcr to be murder. 

only, before the coroner, he may afterwards be con- 2 Kely. 1^9. 

vidled of murder upon the trial. 9 t. r. 71 

Agreed likewife that the defendant could not by J^^or can he 

*, , . . r ri . . 1 . hy affid*. en. 

affidavit enter mto any proof of his innocence, tho' ter into proof 

3 ^5 of his inno- 

cence. 



'733- 

Mayor of 

London 

againft 

Tench. 



Mkbaelmas^ 7 Geo. 2. 

as to any corruption or milbchaviour in the core- 
ncr or jury he might. 

Motion denied. 



In covenant 
Torrent, aiHgn- 
ing a breach 
that defendant 
did not pay, 
&c. without 
faying, ** or 
his afligns,"is 
fufHcient, it 
having been 
averred, that 
defendant 
hue ufque 
hahuh ^ ga' 
vifus eft. 

A demife for 
2 1 years un- 
der 7L ft. au- 
thor! fing a de- 
mife for 22 
years is good* 

S. C. 
2 Barnard 
266. 295. 



Mayor of London againjl Sir Fisher Tench. 

IN covenant, the declaration recites an aft of 
parliament impowering the city of London to grant 
licences to any perfons for 21 years, to furnifli the 
city with convex lights, for enlightening the ftreets 
of the city ; and then fets out' a grant thereof 
made by the city to Sir Samuel Gerrard and the 
defendant for 2 1 years, referving a rent of 400I. a 
year payable by them, their executors, adminiftra- 
tors, and afligns: knd the breach affigned is. That Sir 
Fijher Tench^ who is the furvivor, has not paid the 
rent which was due at Saint John the Baptift, 
1732. 

The defendant craves oyer of the indenture and 
then deniurs ; and affigns for caufe. That the de- 
claration does not fay that the defendant e?r his 
affigns have pot paid, &c. 

Mr. Booile junior. The diftinclion is that where 
an acl is to be done by a man and his aOigns, there it 
mufl be averred that neither he nor his affigns have 
done it, otherwife indeed where an aft is to be 
done to a man and his affigns, Salkeld 139. {a). 

The fecond objedion : It appears by the inden- 
ture, as fet out upon oyer, that the afit impowers 

the 

{a) Smith t. Sharp. 
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Tench. 



Michaelmas^ 7 Geo. 2* 

the corporation to make grants for one and one 

and twenty years, which is for twenty-two years, 

and the grant mentioned in the declaration, is for Lq°^q^ 

2 1 years only, which is a variance, and not pur- 

fuant to the power given by the aft* 

Mr, Gerrardy on the other fide, it is faid in the 
declaration that the plaintiff Ar/^ ufque habutt ei go* 
vi/us eji the grant, &c, which excludes any poffibi* 
lity of affignment to any other pcrfon, and there- 
fore it is fufficient to fay the defendant has not 
paid# 



Lord Hardwicke, Chief Juflice. If the city has 
a power for granting for 22 years, they certainly 
have a power for granting for 21 years, which is a 
lefs time, and fo no variance at alL 



Curia, 



The diftinftion in Salkeld is a pretty nice one, 
and feems hard to be maintained, why (hould the 
court prefume an affignment ? It ought, I think, 
rather to come on the other fide: but however 
this, defeft, if any, is certainly fupplied by the 
words hue ufque^ &c. 

The court all of that opinion in both 

points, Lee, Jujiice, cited 1 Cro. 235. 

Judgment for plaintiff. 



B2 



Smith 
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^733- 
Smith* Suxth againji Boucher, and others, B. %. 

agoing ■ 
Boucher. 

A cuftom for ""^ affault and imprifonnient the defendants in- 

tbeplaintifFin fift under a procefs iffuing out of the vice chancel- 

furifdiabnto ^^^'^ ^OMXt of Qxfordy the aftion here being brought 

make oath againft thq judge of the court, the plaintiff in the 

Srfonal* ac* ^^^^^^ ^^^^ officer who arretted the now plaintiff, and 

tion againft the goaler, and fet forth a cuftom, in the univer- 

idthl^hr ^^y» cftabliihed among others by aft of parliament; 

believes the lu quecu Elizabeth's reign ; whereby the court is 

defendant impowered on complaint made byany perfon that he 

willrunaway, * / . 

upon which ha$ caufe of an a£):ion perfonal againft another and 
the judge may ^}j^|. damage he has thereby received and makes 

award a war^ . o / 

rant, &c. is oath of this, and that he believes the perfon againft 
not fupported whom he has fuch caufe of aftion will get out of 

by an affidavit ^ . .r^•r>• • n ^ /«i tt 

ftatingthat the junldiction, that m fuch cafe they may iflue a 

P^**"^^/"/- writ, to t^ke and commit fuch perfon to goal un- 

fendant will Icfs h? finds bail until the next court is holden. 

run away. "Vhcti the plea fets out that one of the defendants 

Where fete- had received a caufe of perfonal adion againft the 

juftification plaintiff, which -he made complaint of,. &c. and 

and it fails as that the damage he thereby fuftained was in his, 

badas'toalL cftimation to the amount of loooL and that hey«/^ 

Ca.Temp. P^^^4 the plaintiff, would make his efcape out of 

Hardw. 62, the jurifdiftion and that he made oath de et fuper 

oga^ S* C. pr^rnllfuy and fo juftifies the commitment to goal. 

2 Barnard, 

y ';^J;"°- The plaintiff replies, that no affidavit of the caufe 

2 kel. 144. of adlioa was filed as is required by the 1 2th Geo. 
■^^Wiis a8c ^' ^^^^"^^ ^"^y capias can iffuc. 

Perkins v. 

^7xtT o To this there is a demurrer. 

3 Wils. 345., 

Farfotts y. • . ' 

^%^- Serjeant 

'Efpm. 329* 



Miebaelmasj 7 Geo* a. . 5 

Serjeant CA^//?^ for the defendant. The repK- ' ,^^3. 
cation is bad becaufe the ftatute does not make the L/VXJ 
procefs void, but only inflicts a penalty on the ^^n% 
officer, &c. for not complying with it. This appears Bouchir. 
from the penning of this and other a6ts of parlia- 
ment where the procefs is exprefsly declared void 
when that was the intention of the law, fo it is in the 
5 Geo. 2. an explanatory ad of the 12 Geo. ift. 
the 7 of Anne^ 12. 13 Cha. 2. 2 § 2. This is not 
unlike the cafe where an officer after an arreft re- 
fufes to take bail which does not make the officer 
a trefpaflcr, 3 Croke 196. Salmon and Percivah 

Hawkins^ Serjeant, on the other fide. The de- 
fendants plea in this caf^ is ill, and if fo the.plain- 
tiff muft have judgment, whatever becomes of the 
replication ;— There is in this cafe a mere nullity of 
jurifdidion and the proceedings being void all the 
defendants are trefpaffers, like the c?ife o£ an ap- 
peal in common pleas. Moor 275, 1 Hai P. C. 
498. 

This is a void cuftpm ; becaufe it docs not appear 
when the court is to be. holden, at which the writ 
upon which the party is arretted is returnable. 
Dyer. 175. PL 23, 1 Cro. 647. 

Secondly, becaufe no capias can iflue without a 
previous fummons i Roll. Abr. 563. PL 11. i Mod. 
336. 

-Suppofing it then a void cuftom it cannot 
be confirmed and made a good cuftom by 
the ftatute of Elizabeth, which in general terms 
only confirms the charters and cuftoms of the uni- 

verfity. 



6 Michaelmas^ 7 Geo. 2. 

1733. vcrfity, and muft have areafonable conftrudion, 

^ ~'~ '^ 1 Salk. 203. Plow. ^^q^Hob. 85, 86, 87. 

againfl 

BoycHiR. But however the defendants have not brought 
themfelves within the cuftom, there is no pretence 
of jurifdidion in the court unlefs there is a caufe 
of perfonal aflion : now» it is faid only, that the 
party complained he.had fuch caufe, &c. not faying 
that he really had. The nature of the injury alfo 
which the party received, ought to be particularly 
fet out that it might appear to the court whether 
a perfonal adion would lie for it, and not to make 
himfelf the judge thereof: it is faid the damage 
which the party received was in his eflimation 
loocl which ought to be alleged more pofitively, 
and it is faid only that the party made oath de et 
fuper premijffis which is altogether loofe and un- 
certain, and though this proceeding might not be 
looked upon as void i^dth rcfped to the officer who 
executed the procefs, yet with refpeft to the par- 
:?Xut. Q-5, ties to the adlion it will, 7. Jo. 290, and all the 
iVcntr.223. defendants in this cafe having pleaded jointly, if 

Chappie^ Serjeant.-i— We have fet forth our cafe 
according to the cuftom and not in more general 
terms, and therefore this queftion will depend 
upon the validity of the cuftom, there are many 
cuftoms in the city of London more extraordinary 
than this, which having the fandion of the legifla- 
ture have never been (haken, A cuftom for infants 
to bind themfelves apprentices. A creditor may 
firreft for a debt not yet payable, 2 Hen. 4* »?. 
Ppufcs may be bought and fold by parol and with- 

oyt 
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out enrolment fince the ftatutc of enrolments. 1733. 

Dyer^ 229. * Debts by fimple con trad are equal to ^ — ^' ' 

fpccialties, 5 Co. 83 (*;, and many others of this ^^)^ 

nature 8 Go. Il6» a. Boucher. 

*pl. 50. 
Lord Hardwicke, Chief Juftice.— I was at firft 

a little doubtful whether this was a cafe within the 
I a Geo. I ft. it is no unufual thing that affirmative 
laws ihould not controul particular cuftoms, as in 
the cafe of courts* leet, where an ufage to hold 
them at diflFerent times, than are prefcribed by 
fiatute ftill prevails j but I find there are negative 
words in the aft which will controul any particu- 
lar cuftoms inconfiftent with the provifion of the 
aft; fuppofing this to be a cafe within the aft, 
then the queftion will be, whether the non-com- 
pliance with the direftion of the 12 Geo. will make 
the proceedings void ? 

The judge or the officer may be liable to an ac- 
tion for not purfuing the ftatute, where the perfon 
has received a particular injury thereby, or if it be 
a thing that is injurious to the public, it is an of- 
fence indiftable, but. ftill the proceedings in the 
aftion will not be affefted by any fuch miflDchaviour 
in the judge or officer, and therefore the repiica. 
tion in this cafe is certainly ill. 

As to the cuftom itfelf, we muft be very tender 
in determining a queftion of fuch confequence 
to the courts of both the univerfities, the cafes 
which have been mentioned of cuftoms within the 
city of London are very material. 

There 

(i) SnMng's cafe. 
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There do indeed feem to be fome imperfedions 
in that part of the defendants juftification by which 
they would bring themfelves within the cuftom, 
5ovcHEt. gg particularly that the party took an oath de ef 
fuperpremijjis^ the words implying no more than that 
the party took an oath relating to what is before 
mentioned. 

But then the nature of this a£Uon is confidera- 
Ue, and I cannot think any imperfedion of that 
kind will make any of the parties to the. proceed- 
ings trefpaffers. The cafe of Givin and Pooky 
Luiw. 935. 1560, is ftrong to this purpofe, where 
it feeros fettled, that though the caufe of a^on 
arifes out of the jurifdiftion of the court in which 
the action is brought ; yet neither the plaintiff, 
judge, nor ofBcer, are trepaffcrs, or liable to any 
adion of this nature. 

Page and Probyh, Jtifticesy of the fame opinion. 
And Page faid, he doubted of what was faid by 
Hawkins y that if the plea is bad as to one, it will be 
bad as to all {c\ and put this cafe, fuppofe trei^ls 
and falfe imprifonment is brought againft the plain, 
tiff in a former adion, and the officer and they join 
in a juftification, under a judgment recoTcred 
againft the now plaintiff, fuppofing in faft there is 
no judgment, the party to the adion will fail in his 

juftiScation 

(c) 2 WUb. 3S5. It M £iid the officer and goaler coutd not hav« 
juftified without the bailiff or vice-chancelk>r» as the whole proceed* 
iDg was coram non jutBce, and a mere nullity :— The cafe o£ PU" 
Kpjv. Birouy I Str. 509, fupports the portion, ingeneral, that an 
officer fiorfeits his defence by joioing with one for whom the warrant 
was no juftification. 
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juftification, but not the officer who has done no 1733* 
more than his duty in executing the procefs direded A:^'^''^^ 

to him. ^gairj 

BUHOP» 

Lee, Juftice. — ^The replication is certainly ill, 
for thereafons which have been giren, but it feems 
to me to be a coniiderable queftion, whether if the 
cuftom, which feems to me to be a reafonable one, 
be not purfued, the defendants will not thereby ^ 
become trefpafiers, as in the cafe of an appeal in the 
common pleas before cited. 

Lord Hardwicke. — In the cafe of an appeal 
brought in Common pkas, there, the court has 
no jurifdiftion ; but here there is a jurifdidion, 
though it is not ftridly purfued in all its circumftan* 
ces. 

Vide, pftea. S. C. M. 10. G. a. 

Adjourned. 



Thomas againft Bishop. B. R. 



UPON a motion for a new trial for a mifdirec- ^° *^^®" 
tion by Page, Juftice^ who tried the caufe in Lon- bill of cx- 
dpn, to the jury, the cafe appeared to be— One c^aogf 
Mildmay^ a fervant to the York Buildings Com- ^bo accepts 
pany in Scotland, draws a bill of exchange for 200I. >t generally, 
payable to Scmerville or order, and the direftion of rcacd to him 
it is, « to y0in Bijhop^ cafliicr of the York Build- ascafhicrof 
"ings Company in Winckefter ftfcet, London"— aodTedeYred 
and the conchifion of the bill was—**' place the fame to place it to 

^ theiraccount. 

to 

Ca. Temp. 
Hardw. u 
S. C. a Barnard. B. R. 320. 335, 2 Str. 955. S. C. 3 Bac. abr. 563, 2 Kiel. 
1 36. PL 1 16. S. C. MoL b. 2. ch. 10./ 15. 'Efpin. 44. 
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IJIZ* " ^^ ^^^ account of the York Buildings Company." 
^— -v*^ At the fame time a letter is diredled to the Com- 
a^aTnj, V^^Y^ advertifing them of this draught upon the 
Bishop, defendant Bijhof. Somerville indorfes the note to 
the plaintiff who applies to the defendant : He 
accepts it generally in his own name, not taking 
any notice of the Company. Upon the trial. Page, 
Jujlice^ was of opinion, the defendant was charge- 
able with the payment of the money, and direfted 
the jury accordingly, who found for the plaintiff. 

Mr. Strange^ Moved for a new trial, and in- 
fifted there were many drcumftances in the cafe 
which made it appear highly probable that the de- 
fendant accepted this bill of exchange, not jure 
froprioy but as a fervant to the Company. As firft 
the diredion of the bill to him with that addition, 
n)i%. " Caftiier," &c. ; the letter of advice from 
Mildmay to the Company relating to this bill and 
the conclufion of the bill, viz. " Place it to the 
" account of the York Buildings Company," and 
not to the account of the drawer as in other cafes, 
that thefe were fuch drcumftances in favour of the 
dcfjendant that it ought at leaft to have been fub- 
mitted to the jury, as a matter of fad, whether 
the defendant accepted this bill in one capacity or 
the other ? 

Darnell^ Serjeant. — In what right the defendant 
accepted this bill is not to be referred to a jury : 
by this acceptance of it in his own name and not as 
a fervant to the company, he is become chargeable 
with the payment, any perfon may accept a bill 

though 
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though not drawn on him, and fo make himfelf 1733. 
liable. u->*,--.. j 

Thomas 
agaittfi 

Strange.— I agree a ftranger may accept; but Bishop. 
then it muft be for the honour of the drawer, and 
fo expreifed in the acceptance in order to charge the 
drawer afterwards. 

Lord Hardwicke, Chief "Juftice. — Bills of ex- 
change are contrads of a particular nature, and 
they muft appear in writing, and no extrinfic evi- 
dence ought to be admitted, the drawee of a bill, 
&c. can no other wife accept than fecundum tenorem 
billa. - 

There are indeed fome cafes where the form of a 

bill of exchange is in fome meafure purfued, as by 

direding money to be paid to A, or order, out of a 

peculiar ftock; but then it being direded to be 

paid out of a particular fund, they are not bills of 

exchange, but operate only as appointments to pay 

money : Jocelyn and La/erne (a)^ Trin. 1 % Anne. (^) Portef. 

^enm and Herle {b\ Pafch. i. Geo* i. a8i. - 

10 Mod. 
294. 316. 
What is added to BiJhop\^ name is not material, {h) 2 Ld 

being defcriptive only, and the letter of advice is ^r^^Q,'' 

a private tranfaftion between the drawer and 8 Mod. 265, 

drawee, and which no other pcrfon can have any 

knowledge of : If any evidence to deftroy the bill 

itfelf fliould be allowed, it would be very dangerous 

for any one to take an indorfement, and would 

prevent the circulation of fuch bills in a great 

meafure. 



The 



IS 



>733- 




A colledlor 
of the knd- 
f2x becomes 
a bankrupt, 
bat before 
aflignment 
bts goods 
are fetzed 
uoder a war- 
rant from 
the commif^ 
£ooers of 
land- tax, 
this creates 
fizch a lien 
as cannot be 
defeated by 
the fubfe- 
quent af- 
figoment. 2 

Andrews 
and Sir 
M. Decker, 
Cud. 6$. 
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The reft of the Judges concurred, and the mo- 
tion denied. 



BfiASSEY again/i Dawsok. B- R. 

UPON a trial before Lord Raymond, the point 
referved was this. The coUe^f^or having recdved 
the land-tax, commits an aA of bankruptcy^ the 
commiflioners of the land-tax ilTued out a warrant 
of diftrefs againft him for fuch money after the 
time of an ad of bankruptcy committed by him, 
and before the ifluing qf the commiflion ; and the 
queftion was, whether an aflignment. of the bank- 
rupts efFefts will by relation veft a property in the 
affignees from the time of the aft of bankruptcy 
committed, and fo overreach the intermediate 
diftrefs ? 

Barnard 542. 3S2. 2 Str. 978. Cunn. 65. 'E^in. 574. S. C. 

Serjeant Darnell for the plaintiffs the affignees, 
cited the cafe of Sir Matthew Decker^ tried before 
Eyre^ Chief Juftice, Pa/ch. 3 Geo. 2. The adion 
there, was brought againft the defendant as {heriff, 
for a falfe return, for nulla bona to tl fieri facias^ and 
the defendant in that cafe proving the perfon againft 
whom the fieri facias iffued had committed an aft of 
bankruptcy, the chief juftice held nulla bona was a 
proper return, the parties after the bankruptcy pot 
having any property in the goods. 

Eyre^ ferjeant, on the other fide. This muft be 
confidered as a debt due to the crown, and the pre- 
rogative 
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rogative will prevail againft coxntnon pcrfoas^ ^Keb. 
14. I Jones 203. 

No property veils in the affignce$ until affign- 
ment ; the bankrupts interefl in his goods conti- 
nues after his bankruptcy committed, and arc liable 
to be taken in execution for his debts. 

Darnell^ ferjeant. I agree no .property vefted 
in the affignees until the afilgnment, but dill it is 
diveftcd out of the bankrupt, it is like th^ cafe of 
adminiftrators who by relation have a property ia 
their inteftates goods from the time of hh death, 
and in the mean time they are in th^ cuftody of 
the la\i^. 



«3 

Bras^it 



Lord Hardwicke, Chief Jujlice. There arc two C««tf. 
points, firfi, coniidering thii as the cafe ^ a pri- 
vate perfon, and as the cafe ot the crown- 
As to the firft, though the property is not ac- 
tually divefied out of the bankrupt until a0^- 
ment, yet when that is done, it relates to the time , 
of the bankruptcy committed, fo as to avoid all 
intermediate aft^ done by the bankrupts tbemfelves, 
but not with refpecl to ftrangers, when the execu- 
tion, l^c. at the fuit of any other perfon is com^ 
pletely executed; though where the goods are in the 
iheriff's hands, and the execution is not coaipleted> . 
it nlay be otherwife ; as the preient cafe i$, the 
goods in the hainds of the cohftable } and therefore 
the alignment in this cafe may prevail againft the 
diflrefs. . 



But coniidering this as an execution at the fuit 
of the crown, it fcems otherwife, and this a pre- 
rogative 
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rogative cafe ; for it is a dejbt owing to the crown 
for the ufe of the public. Suppofe the ad had 
^ag^y granted this money to the crown without giving 
Dawson, any particular reipedy for the recovery of it, an 
extent from the exchequer might certainly iffue, 
and the giving a fummary remedy for the recovery 
of it, cannot alter the nature of the debt. In the 
cafe of an extent, the goods are bound from the 
iefte: The king not being within the ftatute of 
frauds, Isfc. the relation of a property in the ailig. 
nees to the time of the bankruptcy committed, can- 
not prevail in this cafe, becaufe the king cannot 
now come in as a creditor, and fo a wrong would 
be done by relation, which is to be always avoided. 

Lee, yuftice^ cited Holfs opinion, Salk. 1 1 1. 
[This cafe was now adjourned, and argued again 
in HilL 7 Geo. 2. as follows.] 

Mr. Strange for the plaintiff. The colleftor of 
the land-tax the 7th. July 1731, became a bank- 
rupt; on the i6th. the commiifioners of the land- 
tax iflue their warrant to levy the public money he 
had in his hands according to the diredion of the 
land-tax ads in fuch cafes, and the fame day the 
bankrupts' goods are feifed upon fuch warrant, a 
commiffion of bankruptcy is taken out on the 1 7th. 
the aflignment made the 21ft.; the jgoods taken 
away on the 2 2d. fold on the 16th. Auguft. 

I {hall cpnfider this cafe in two different views ; 
firft, fuppofing it to be between two private per- 
fons ; fecondly, as it is in the cafe of the crown : 

It 
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t It appears by 3 Geo. a. c. 25. being the land-tax 1733. 
for the year when this matter happened, that the 
goods of the collector fo to be feized by the war- 
rant of the commiflioners niuft be, not what he has Dawsoh. 
in his cuftody, but what he has a property in at 
that time. 

The property was divefted out of the bankrupt 
in this cafe on the 7th. July, the day the bankrupt- 
cy was committed, with refpedl to all perfons ex- 
cept the crown, and then not until the affignment 
made. 

This appears likewife by the words of i Jac. i. 
Tliat the goods of the bankrupt (hall be diftributed 
whereof no execution is fervcd and executed be- 
fore the act of bankruptcy committed. This feems 
clearly to be admitted to be law in 3 Leo. 69. 191. 

In the cafe of Hujfey and Fiddellj 1 2 fT. 3. it was 3 Salk. 59- 
held that the affignees might either bring trover for * * ^^ 
goods fold by perfons after an aft of bankruptcy Holt. 95. 
committed and before commiffiori, or might bring 
an aftion for money, allowing fale to be good. If 
the bankrupt had any property, in fuch cafe, the 
fale to an honeft purchafer muft at all events be 
good, which by that authority appears tp be other- 
wife ; for the affignees may, either difallow the fale, 
or confider the bankrupt as their fervant, and fo 
bring an aftion for the money for the goods fold 
by him afting in that capacity under them: it is 
fufEcient however for us if the property be in abey- 
ance like the goods of an inteftate when there is a 
contefted adminiftration \ for if they are jnot in the 

bankrupt, 
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1733* bankrupt^ they are not fubje6l to this execution 
within the ad. 




Dawion. As to the fecond point. If this warrant be equi- 
valent to an extent for the king's debt, it will be 
againft us^ it being before affignment; but the 
colIeAor here is not to be confidered as a debtor of 
the crown, it is the receiver only and the diviilon 
which is anfwerable to the crown j the receiver- 
general is appointed by the crown, the coUedor by 
the diviiion, and no payment to the coHeckor is a 
difcharge of the divilion by the exprefs words of 
the zAy which is a very firong proof that he is not 
looked upon as a fervant of the crown, and there 
is no danger in this cafe that the crown can fufier, 
there being a provifion in the ad for the realTeff- 
ments on the divifioa in fuch cafes. 

Suppoiing the crown has a power of proceeding 
againft the coHt&or in this cafe as its fervant, yet 
this remedy by warrant is not equivalent or entitled 
to the lame privileges as an extent ; an extent is a 
common law procefs, a matter of record, and in 
the cafe of the crown binds from the t^e. The 
king not being within^ the ftatutc of frauds, &c* 
the warrant here is a matter in pais^ and can it be 
imagined if the ad had intended the crown flxould 
have a remedy in this cafe againft the coUedor as 
their fervant, the method of proceeding by extent 
would not be mentioned, or at^leaft in giving this 
remedy by warrant declared that it £hould be 
equally advantageous to the crown ? This method 
therefore feems to be deiigned merely for the ad- 
vantage of the divifion, who were liable to make 

' good 
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good any deficiency, that they might get what they I733« 

could from the collector in this fummary way, and ^^-^^^ 
not that every inhabitant fliould be unden a necef- ^^^;^ 

fity of bringing an aftion to recover their fevcral Bawsoii* 
fums fo paid to the collector. 

Adjourned* 

In Trinity term 7 & 8 Geo. 2. Lord Hard- 
wicKE, Chief Jujiice^ gave the refolution of the 
court to this purpofe. . 

The general queftion is, whether by the aflign^ 
ment the property in the bankrupt's goods pafled to 
the affignees at the time of the bankruptcy commil- 
ted?^ and we are all of opinion it did not. Two 
points hav-g been made in the argument of this cafe. 

Firft, fuppofing this to be an execution at the 
fuit of a private pcrfon, the affignees would have 
been entitled. This depends on the conftruftion 
. which the ftatute of the 1 3th. EHz. cap. 7. and the 
.21ft. Jac. cap. 19. have received, the conftruftion 
has been, That no intereft in the bankrupt's effefts 
is vefted in the commiffioners, but a power only 
of making an affignment, 2 y§nes 196. and that 
where the commiffioners have once executed that 
authority, the' property is by relation vefted in the 
affignees from the time of the bankruptcy com- i Raym. 
mitted, Cole znd Davies, Hill. 10. W. 3. ruled by 724* 
Holt^ Chief Juftice, That where execution is exe- 
cuted, and ifter the defendant becomes a bank* 
rupt, that the fubfequent bankruptcy will not 
afFedthat execution,* otherwife if it had been exe- 
cuted fince the bankruptcy comnaitted, 3 Lev. 69. 

G t^u 
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19!. the delivery of the writ to the flieriff with- 
out an aftual execution thereon before the aft of 
^^a^^ feankrupircy, is no bar^againft the affignees fdj^ 
D^AwsDi^r. This is better explained by Holtj Chief Juftice, in 
the cafe of Higgit againft Player^ Salk. m. But 
yet until the aflignment is made, the property is 
not in the commiffioners, nor is it in abeyance, 
but it is in the bankrupt himfelf. 

The fecond point is mod material In this cale, 
and firft, it is to be confidered, whether the bank- 
rupt in refpeA of the ftim which he had colleded, 
and he had in his hands, was a debtor to tiic 

crown ? 

>. 

Secondly, what was the effeA of feizure under 
the warrant of the commiffioners ? 

As to the firft, feveral objeftions are made ; irft, 
that the colleftor k not an officer of the crown ; 
that the receiver is debtor to the crown ; faid like- 
wife that the divifion is the debtor, and the cotlec* 
tor a debtor to them only. 

This queftion depends on the land-tax aft of the 
3 Geo. 2. ; by that aft the duty is granted to the 
king, and the fubfcquent claufes relate only to the 

manner 

id) An affignee may maintain trof>tr againft a fheriff who took 
the bankrupt's goods in execution after the aA of bankruptcy, and 
before the afTigDmenty and fells them after the aiEgnment, the pro* 
. perty of tliem being after afTignment in the aiSgoee^. from the time 
of the ad of bankruptcy by relation. Cooper y. Chiitj^ i Bur. 
31.32. 
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* 

manner of the colkAion. TIte coUedor appointed 

by the commiffioners is paid his falary out of the 

money collecled, and on payment to the .receiver^ 

he is alfo exprefsly difcharged againft the king, DAw.i^ 

and the divifion is only liable in the nature of a - 

furety for the coUedor. 

Secondly, As to what is the- effect of a feizure 
under the warrant of the commiffioners, it muft, 
if this had been an extent, prevail againft the affig- 
nees; but this warrant it is faid is a mere aft in^ 
pais and not to be compared to an extent ; to be 
fure it is not of equal force fo as to bind froin the 
date, &c* but it is plainly defigned by that aft in 
imitation of that remedy, {e) ^ 

The point we go upon is, that before the aflign- 
«ieht here was an aftual feizure for a debt incurred 
to the crown before the bankruptcy/ and thcret^ 
fuch a lien on the bankrupt's goods created, as could 
not be defeated by the fUbfequent afligBmeot^ aUd 
that for three reafons : — 

The firfl, becaufe thefe goods were properly 
feizable, being the goods of the bankrupt at that 
time, as appears by Salk. 108, 1 1 1.- 

The fecond. The king is not bound by the fta- 
tute concerning bankrupts not being mentioned 
therein, i Jo. 202, it is certain tliat in the cafe of 
the king the extent binds from the date, which 
would not be fo if the king was included in thoft *^ J/^ ^* 

(e) An extent is both an a6lioaand executtoH in.the:fidl ififtanc^i 
ex parte MaHhall^ i Atk. z6z* 



lO 



BftASSEY 

againji . 
Dawson. 
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afts as appears by 3 Lev. 191. The word extent in 
thofe aft relates only to private perfons, and this 
is farther illuftrated by the claufe in 21 Jj. i. re- 
lating to extents in aid ; extents in cafe of the 
crown before affignment are good 2 Sho. 48 1. (f) 
But it may be faid why fliould the king be any more 
bound by the affignment, than the bankruptcy • 
becaufe by the affignment, there is a property aftu- 
ally veiled in others which cannot be divefted even 
in the cafe of the crown. 



ShefuU r. 
Ratdife. 



The third reafon is, that the king is never affi:ft- 
cd by relation, Hob. 339, and this relation here is 
founded upon the conftruftion of the ftatute relating 
to bankrupts in which the king is not included. 



But it is faid, if this fliould prevail, the king by 
a debt contrafted fince the bankruptcy may defeat 
the creditors of all their juft debts ; but in anfwer 
to this, In the firft place fraud is not to be pre- 
furocd in the crown. Secondly, this would be the 
aft of the bankrupt himfelf after the bankruptcy 
committed, and he then can do no ad injurious to 
his creditors, Salk. io8. Creditors not hurt by the 
bankrupt's outlawry. 

Another objeclion was, that no fale was made of 
the goods in purfuance of the feizure until after the 

affignment. 



(f) The /Itorney General v. CapeU^ where it is alfo faid « Ex- 
*« tents have been held good that have been made upon goods ac- 
*« tualiy levied by virtue of dijieri facias ^ and in the ftierifF's cuftody, 
« the extent coming before a bill of fale made, fo as the property 
" was not altered." 
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aflignment ; as to that, from the time of the feizure 
the goods were in cujtodid legis'y and not liable to 
any other until the money for which they were fo 
feized was paid, Cro. Car. 148, i Jo. 202, there 
held that goods extended before any act of bank- 
ruptcy committed, and no liberate fued out until 
after; yet were not affignable by the commifE- 
oners which comes up to the prefent cafe, the aO: 
of bankruptcy being the fame thing among private 
perfons who are creditors as the aflignment in cafe 
of the crown. 

Judgment for the defendant (gj. 

(gj Note. — It appears from Sir John Strangers report of this 
cafe^ that the defeodants having adted as ofEcers, the plaintiffs were 
ordered to pay treble cofts. 2 Stra, 982. 



Kent againjl Kent, {h) 

WRIT of error of a judgment in dower given Where there 

in Common Pleas in Ireland, and affirmed in the^^^J^?*^" 

' nants m a 

King's Bench there. writ of dower 

and one dies 
j^j. and his heir 
'and the fur- 
viving tenant 
bring error and judgment affirmed, the value from the judgment to the affirm- 
ance (hould be againfl both the heir and the furvivor, and in fuch cafe under 1 6 
& 17 Car. 2. c. 8. § 4. a writ of enquiry fhould be awarded. 

But though a judgment againft the furvivor only be for the benefit of the heir 
of the deceafed tenant, yet fuch heir may take advantage of the objedtion upon 
a writ of error. 

2 Barnard. 357.386. 441. 2 Kely, 194. 2 Stra. 971. Cun. 44. Ca. 
Temp. Hardw. 50. S. C. 

(h) Mr. Serjeant Bamardifton in his report of this cafe, ftates 
a qucftion which was made, upon the cohftru^ion of the /r. aa. 

6 Ann, 
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1753* ^' Si0ange^ for the plaintiff m error, took five 
^— -V— --^ exceptions* 

KswT. The firft, that the vsdvte of the dower and da- 
iBftges was given to the time of the judgment, and 
it appears tipon the record the action wais not 
brought until two years after her hutband^s death, 
}q whkh cafes danaages are not recoverable. C(h Lit. 

The fecond, fixpence damages and iixpeiiiee coils 
are given in the Common Pleas, and^yet no judg- 
ment taJkem for either of them, nor any remttitur of 
them on record. 

The third, upon the affirmance of the judgment 
in the King's Bench in Ireland 300I. damages 
and cofts are given according to the 3 Hen. 7. 10, 
but not faid occafione dilathnis executionis^ &c. 

The fourth, it appears by the record that the 
writ of error -in the lying's Bench i^ Irehnd was 

firft 



6 j1/i. c. 16. an aft to prevent perfons marrying children againft the 
wiM of their guardians : it provides ** 7 hat if any per/on /hall by any 
*' fuhiU means marry a man under the age of 2 1^ having an e/iaie of 
•" land of the yearly value of §oL JheJhaH he barred of her ilm'dr, 
&c.** A fpecial verdift was found» bating that demandant's 
buiband was \)od«r 2 1 a( the time of the marriag/e, that his father 
waa feiz«d of aa oftate of inheritance of jol. fer aim, ; that he 
married without confent, but that demandant had ufed no fkbtte meant 
&c. The queflion was, whether the demandaot (hould be barred of 
her dower. The point is not taken notice of in the above report, 
^d indeed the finding feems to have proclndfid ^queftkuL The 
point ii alfo omitted by Sic John Siwuigo m his repoit of tbe fame 
caft. 
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firft bifdugbt by two pcrfons, who were ctefcndatits ^JZy 
ill Common Pleas there, that one of them died, *«- -^ — ^ 
and afterwards a writ of error coram vobisvr^s again/i 
brought by the pcrfon furvivor, and the heir of K*»t. 
the perfon fo. dying and in the entry of the judg- 
ment in the King's Bench all the.cofts and damages 
are awarded againft the furvivor, whereas it ought 
tq be againft both. 

T^e fifth, the plaintiffs in the writ of error are 
ameked. 

J^r. Parker, in anfwer*— As to the firft exception , 
if the plaintiff in the writ of error would have any 
advantage of the time when this writ of dower 
was brought, the origitial writ ought to have been 
before the court by certiorari, and no regard is to 
be had as to the time as it appears by the recital un- 
dtvilit memorandum, tec. v 

Befides it appears in the fame page in Cd Lit. that 
if the defendant in a writ of dower would take ad- 
vantage of the laches of the widow to bar her of her 
damages be ought to infift upon it in pleading by 
ihewing he was always ready, &c. 

As to the fecond, the fixpence damages and fix- 
pence cofts are included in the fum mentioned un- 
der the words qu^e in toio atiingunt, &c. upon the 
affirmance in the King's Bench j but however this is 
a mifcomputation only which will not be error, 
1 Jo. 171. Palm. 510. 

As 
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1733- -^ ^^ ^^ third, no courts of jufticc arc obliged 
V- -»- j -y to give the reafon of their judgment, and therefore 

ogt^tnft ^^^ words occafione^ &€• not neceflary; but how- 
KiMT. ever if that were fo, yet this error in entring the 
SpktJehwfe 1. damages and cofts will not affect the principal judg. 
fanMfy.Sij. ment in dower. StyUs ago. 7 Mod. 150. 

As to the fourth, the heir of the perfon dying is 
joined for conformity and the damages furvived 
againft the other. 

As to the fifth, an amercment is a punifliment 
by the court for profecuting without caufe, which 
appears by the affirmance of the judgment ,to be 
the cafe here, and therefore very proper, 2 Saund. 
^26, Salk. 253. however this is cured by 16 & 
J 7 Car. 2. 

Lord Hardwicke, Chief Juftice — Both the aa« 
fwers given U> the firft exception are good. 

As to the fecond, it appears by computation that 
that the fixpence damages and fixpence cofts are in- 
cluded, &c, However, that is fuch a miftake as may 
be fet right at any time. 

As to the third, though the precedents arc occa- 
Jhne dilaiionis executionis, yet the general rule 
is, no court of jufticc is obliged to give the 
reafon of its judgment, fo it is in the cafe of 
jufticcs, &c. But it appears here likcwife that the 
defendant in error has been delayed of her execu- 
tion by the writ of errpr which the court will take 
notlqc of. 

As 
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As to the fourth, the judgment for the damages 1733* 
arid cofts being grounded on the ftatute and the v - - ^ - ^ 
principal judgment on the common law, it is re- asakfi 
verfable quoad that part only ; but I cannot fee how Kent. 
this can be afUgned for error ; the perfon againft 
whom no damages are awarded cannot, becaufe it 
is for his benefit, and there both of them have join- 
ed in the writ of error. 

As to the fifth, I never faw a mifmcordia upon a 
writ of ^*rror, but this is aided by 16 & 17 
Car. 2. ' 

Adjourned. 

At another day Lord Hardwicke faid he had 
lo^ed into the books, and found many precedents 
and cafes where things for the benefit of the party 
may be afligned for error, and cited i Ro. Abr* 2 Show- 56. 
759, Telv. 107. %' Co. 117. Beecher^s cafe; and ^^• 
therefore defired that point only might be fpoke to 
again. 

Lee, yujiicey 4 Leon. 6. to the fame purpofe. 

In Hillary Term, 7 Geo. 2. this fingle point was 
argued, whether the judgment was right in award- 
ing the damages againft the furviving plaintiff in 
error only ? 

And in Eafter term 7 Geo. 2. Lord Hardwicke, G/rw. 
Chief Jujiice^ gave the refolution of the court, 

There are three queftions :— 

Firft, 
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Firft, whether the King's Bench in Ireland ought 
to have given any judgment for the damages in- 
curred, fince the firft judgment obtained in Com- 
mon Pleas there ? 

Secondly, Whether they arc regular in giving 
them againft the furvivor only i 

Thirdly, yet whether that can be now ;iffigned 
for error by both as it is for the advanta^ of the 
' perfon not charged with the damages ? 

As to the firft, the court ought to give judgment 
for the damages incurred iince the firft judgment ; 
but that power is not given by the ftatute of Mer- 
ton^ the proviiion there being only for the damages 
^ morte^ viz. to the time of the firft judgment ; the 
inconvenience widows were under in being kept 
out of their dower a long time, gave occafion to 
that provifion made in their favour by the 16 & 17 
Car. 2. feft. 4. which directs a writ of inquiry to 
iffue for the recovery of damages fubfequent to the 
firft judgment. This ad was made an Irijh law the 
17 & 18 Car. cu 

Andr. 153. ^g ^Q ^ijg fecond point, by this acl the other 
plaintiff in error is clearly liable to thofe damages 
as much as the furvivor : — but there is a fironger 
objedion to this judgment which has not been men- 
tioned at the bar : it appears that no writ of in- 
quiry was awarded in this cafe which ought to be, 
the ftatute requiring fuch judgment to be given for 
thofe damages upon the return of the writ of en- 
quiry. It may be objecled that the value of the 

laiids 
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lands recovered in dower, which is the meafore of ij%%. 
damages, is afccrtjuncd by the verdift as it lies in ^■^*---^ 
coipputation only, the court might do it without ^^^J 
any inqucft at all, as it is in the ftatute of Merton Kb«t. . 
when the value of the lands recovered appears by 
the verdicl the court gives judgment for the da- 
mages ; but the ftatute of Merion directs not any 
writ of enquiry to iffue, and the manner of giving 
them is difcretioxwry in the court. , Rq/i. 230. 
2 Saund. 335. 1 Lui. 719^ i Leo. 92. The cafe in- 
deed in 2 Saund, 335. feems to contradift this opi- 
nion, but it does not appear by that cafe this point 
ever came in queftion ; befides the damages there 
are not given pro valore doiisy but pro dilatme exi- 
, catiomsy on the 3 Hen. 7. 10. 

As to the third point ; both may properly yAn 
in this writ of error. It is true in general the rule is, 
that the party cannot affign for error any thing be- 
lieficial to Him, fummons and fcverance is the com- ^^ 
jnon practice in foch cafes,, i Cro. 892. & 1 Saund. Cro. Jac. 
239. Telv. 3. ; but that rule muft be confirued with ^ g."^/ 
this reftriftion, that the party fliall not affign for 10 Co. 134! 
error any miftake in procefs, delay, &c. which is ^ ^°* ^^' 
in his favour, otherwife it is where the fault lie& in 
the judgment given by the court. 8 Co. 2 Saund. g Co. Bee- 

45. Telv. 107. X Ro. Abr. 759. cher's cafe. 

There can be vno doubt but this judgment may 
be partly affirmed and partly reverfed, as part of it 
is grounded on common law, and part on ftatute. 
I Salk. 24. (ajy and .7 Mod. 154. S. C. March. 8S. 

The 

{fi) Cutting y. WURams^ 2 Ld. Raym. 825. f.ill. Ent. zi'j. S. C. 
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lyo^. The queftion then will be-, what judgment we 
<^i^ ^ ^«J are to give ? The general rule is, that upon a re- 
TJ verfal of a judgment here, this court is to give 
Kent. fuch a judgment as the court below ought to have 
Salk. 401. given. Cro. Car. 442. (b^. But in this cafe we 
pi* 8- can give no judgment for thefe damages, but muft 

remit the record to the King's Bench in Ireland^ 
requiring them to award a writ of enquiry to the 
flierifF of Kilkenny where the lands lie, and upon 
the return of that writ the court are to give judg- 
ment for the damages. 2 Cr(?. 534. Cro. Can 51U 
512. Teh. 74. (c). 

This cafe is not unlike proceedings in the Ex- 
chequer Chamber where they remit the record ' to 
this court to award execution, 2 pro. 206. Carth. 
180. 

Judgment therefore muft be affirmed as to th^ 
recovery of dower and the award of feilin thereon ; 
and reverfed as to the damages and a mandate to 
iffiie to the court of King^s Bench in Ireland to 
award fuch writ of enquiry. 



{h) Slocomi's cafe. 

{c) By 22 G. 3. c. ^$, k 23 G. 3. c, 28. Eng. No writ of er- 
ror or appeal fhall be received or adjudged, or any other proceedings 
be had by or in any of his majefty's courts in Great Britain in any 
adlion or fuit at law or in equity ioftituted in any of his majefty's 
courts in Ireland. 



GiLMORB 
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GiLMORE againji Hortok. ^^^^J?^ 

HORTON. 

THIS and many other cafes of the fame nature Under the 
having been long depending for judgment of the ftatutes li- 
court where the damages laid in the declaration quantum of, 
have been more than xol. and lefs found by ver- damages for 
diet, and the proceeding in fuch cafe in Latin. ^^j^j, 

be brought, 
the damages declared for, and not thofe found by the verdidt, are the caufe of 
adtioD^. 

Lord Hardwicke, Chief yujlice, now delivered 
the opinion of the Court in this manner. The prin- 
cipal argument that has been made ufe of in fup- 
port of fuch proceedings is the hardfliip the fuitbr 
would be under, if in aftions which lie in damages ^ 
the money found by the vcrdift to be due to the 
plaiatifF fhould be conftrued to be the caufe of ac- 
tion, the aft will eafily be evaded and rendered in- 
effeclual. 



We are of opinion, the damages laid in the de- 
claration are the caufe of action ; if this matter 
relied merely on the 5 Geo. 1. it might be a very 
confiderable queftion, and fome inconvenience 
might have attended a determination either way ; 
though it feems as it ftands upon that aft only, this 
would be the mod proper conftruclion. The words 
** xraufe of a6tion,*' in the 12 Geo. i. muft mean the 
charge laid in the declaration ; and that a6t being 
recited by the 5 Geo. 2. is material in this cafe. In 
the claufe of the 5 Geo. 2. relating to fpecial writs, 
the words " caufe of aftion'' muft have this coa- 

fifudion, 
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ijj^'y, ftruftion, or othcrwife attornics, &c. would be 
\^^^Y><J liable to penalties which it is not in their power to 
Gn.«fORcl avoid. 

HoRTOfVr 

lo pleading the fiatute of limitations to an exe- 
cutory contrail, it is faid, caufa aSiams non a^crevit^ 
&c. which muft refer to the denund laid in the 
declaration. 

The ftatutc of Gloucejler^ 2 Injl. 310. has 
reftrainied the ftipcrior courts from proceeding 
in aSions under forty Ihillingsi Lord Coke 
lays, that daufe has received this conftru6lion, that 
it muft appear to the court the adion is for lefs 
than forty fiiillings, and not by the verdicl to bring 
the cafe under the reftricHon of th^t daufe. 

In Brv. Abr. Title Jurifidiftiony^ pL 40. it appears, 
that if in an adlion brought in a court baron or 
other inferior court which cannot hold plea of ac- 
tions above 40s. though above 40s. is recovered, 
the plaintiflF may remit what is more than 40s. and 
take judgment for the refidue, which proves the 
damages found by the verdid are not the rule to 
go by : for if fo, it would appear by the verdict 
the caufe of adion was fuch of which the inferior 
court had no jurifdidioh. 

But whatever doubt there might be on the 5 Geo- 
2. it ieems cleared up by the 6 Geo. 2. relating to 
the proceedings in Wales^ That a^ was [dainly in- 
tended to extend the laioe provifions to Wales ; and 
in that ad the words are <^ debtj or damages de- 
dared^** whidi, £rom the nature of the things muft 

be 
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be iatended to mean what in the other aft is catled 1733. 

" caufe of aftion ;** and this therefore is a parlia- ^^" ^ --^ 
mentary cxpofition of what they mean by the ex- ^^ 

preffion, caufe of aftion. H<i*Taii. 



Hilary Term, 
7th Geo. II. 1733. 

The King again/i Hooker. 

Mr. Hupy moved for an information againll the ^^ informa- 

defendant for a cruel ajBault and battery committed aflault in 

on a perfon in Newfoundland; but the motion de- ^^y^^"?J , 

Died, the offence being local, and the cafe pf an in- 2 Kcly 190] 

formation not diftinguifhable from that of an in- S. C. 
diftment. 

Thb Kikg again/i Hajlford* 

IBPON fliewing caufe why an jinformation 0iould 4" i'*^^!™?" 
not go againft the defendant, late mayor of the the mayor 
borough of JE-y^a/w, for not holding the borough- of a borough 

J. rr for not liold- 

feffions ingthe 

courts week- 
ly according- 10 the dMfter^ rofofe^iy bcoavtfe thencgle^ did aota^ear to be wil- 
fol, in delay of jufiicei or oppreffion of the fubje^. 
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fcflions and courts of record for the borough week- 
ly, according to the diredlion of the charter, 

The King 
againfl 

Halford. It was faid by Lord Hardwicke, he would ne- 
ver confent to grant fuch informations unlefs it 
appeared fuch neglect was wilfully committed in 
delay of juftice and oppreffion of the fubjeft, and 
that a contrary practice would fubjeft almoft all 
the mayors, or other chief officers of corporations 
through all the kingdom to fuch a punifhment, who 
it is well known, do not, nor indeed is there occa- 
fion to hold courts as often as by their charter they 
are impowered to do. 

Serjeant Hawkins on the other fide of the motion 
infifted, that, though it did not appear in this cafe 
there were any particular perfons who fuflPered by 
the mayor's neglcft in holding courts, and that 
might be a very proper defence againft any action, 
yet being a public office, any negleft therein, though 
not attended with any fpecial damage, was punifh- 
able criminally, and urged the common diftinftion^ 
that private offices, fuch as park-keeper, &c, were 
not forfeitable unlefs fome injury was fuflained, 
but that in public offices it was otherwife. 

Lord Hardwicke, Chief Juftice, and Page, juf- 
tice, faid, that was not law, and that it was fo de- 
termined in ferjeant Whitacre*s cafe (d\ that a for- 
feiture of a public office could not be incurred with- 
out 

{d)Regina y, BaUivos, &c. de Gifpo, 2 Ld. Raym. 1232. That 
was an application for a mandamus to reflore Mr. ferj. IVhiteacre, 
who had been remo?ed from the. office ofjrecorder of Ipfwich. — The 

. cafe 
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out fome fpecial damage fuftained, any more than a 1733. 
private one. u.^.— *j 

*^ The King 

agiunft 

Refufed. Halpo»d- 



The King againft PoLfi. 

UPON motion for an information in the nature The cleftion 
of a quo warranto againft the preferit mayor of L/- o£a. mayor 
-verpooly the cafe appeared to be, Sat'^whfcbTs 

• . appointed by 

By the charter the mayor is to be elefted on St.' Ij^^^'id'!'*^'* 
Luke^s dzy^ being the i8th. Oftober, and no pro- 
vifion made for holding over. Upon the 1 8th . 
Oftober laft, the corporation met, and proceeded 
to the eleftion of a new mayor j but before the 
poll was ended, Mr. Brereton the then mayor ad- 

D journed 

cafe as reported in Ld. Raym, does oot appear to fupport the pofition 
above, for in p. 1237, the court are made to fay in 2 ref. " This 
'' being a public office concerning the adrainiftration of jufUce, thd 
*< officer is to attend at his peril, aodi non-attendance is a caufe of • 
•* forfeiture of his office, though no inconvenience enfue by his ivon-< 
*« attendance. And fo is Co. Lit. 233. a. 9 Co. 50." In Saii. 
435. S. C. The recorder is bound to attend and affifl at theieffionst 
to dlreA the corporation in the proceedings of juftice ; and that his 
oiSce being a public office relating to juflice, non -attendance is a 
good caufe of forfeiture. Fid. HoU, 443. i Fentr. 14J. 2 Keh. 
770^ 796. Sid. 15. Cro. Car. 491. But in i Hawk, P. C. c. 66 f 
r. I . it is faid this opinion doth not appear to be warranted by any 
refblution in point ; and the authorities, which ace cited to maintain 
it, do not feem to come up to it. And in 4 Burr, 2004. Rex t, 
^be Corporation of Wetts^ Ld. Mansfield ^^y^^ the law is well laid 
dowd by ferjeant Hawkins in the paifage abore cited from his Pl<c^ 
ofth. Crown, 




i*^/? was eleded by a majority of voices. 

'^hfi dfijp&ion taken to his eledion was, that 
ihhre being no jprovifioil by the charter for the 
mayor to hold over, his office was determined on 
St. Luk^s day^ and the p.rocee4ing to an eleflion of 
the prefent mayot on the day following was irre- 
g^l^ an4 void. It was iniiiled th^t thb. wa^ a cafe 
opt within, ti^ i;i C^. u i tha^t the j^rovifipn of 
that z€t is, that where, a. mayor, ot other head-offi* 
cer of a corporation wilfully abfents himfelf on fuch 
i^^KHi day;}, that hfi may. proceed to an. ele^n 
vv^ thf^ day fpllowing^^ oi; in his default the. fenior 
^derm^. Sec. j but t^af; ad muft he conf^rued 
iB^huttlk^ firft^ftj^ in the ele^juon is t^Jsm on the 
^y ^tgr t}i& cl)art($r^ay, that what wa$,do.ne; here 
oo thi; £;jC^4 4%y ^as,^o micH'e than 2|.conjtinmatjioa 
of tjitbufinefs begun the day before, and therefore 
this not a regular eledion within the ad. 

The whplp CQurt clpar qf opinion this was ^ void 
dedion at tommpn lawfor the reafon be^QK givjem : 
Lcnrd'HARDwicKE, and two. qther judges^ o£ opi- 
nion likewife that this was not a cafe within the 
afl^ but Lee, Jufifce^ feemed to think otherwife, 
the wprds of the aft being " in order to COQijjleat,** 

ice 

Infprmatipp granted (^;* 

(b) t Barnard 4^1. A Ytr^idi was found ftr th^ crowds hat 
contrary to the diredion of the judge : — ^A motion was made for a 
Dew trial) — the judge haviog diredted the jury to '£dd a fp^eial yer-^ 
di^fc for the purpofe of giTiogihe court above an- oifortuDity of de* 

tsrminiog 
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»733- 

Comber 

Comber amn/l Hill. ^^ainj 

• UPON a fpccial vcrdia in.ejeamcnt found at the To'raife 
affizcs in Suje^y the cafe was this. croft remain* 

•*' ders in a will 

there muft be 

• RhharJnoldeHkiMd in fee by his wiU.the nth citherexprefs 

words 01^ ft 

March^ 1698, dwifes the premifcs after fcveral neceflary im- 
preceding Kmitation&j which are fpent, in this man- plication. 
ner ; To my grand/on Richard Holden, fort of my/on ^st^^^! 
*' Thorns chceafedy arid la Elizabeth dar^ghter of my Ca. temp. 
** fon Ridiardy to be equally divided hei'ween fhem^ ^ &m! 06^. 
^ and to ty heir's tf their rejpeilive bodies; and for 2KeIy.i88. 
«* defatik (f fuchiffue; to my gt-and daughter^ Ann ^'^* . 
« Holdcn/«/^^." 

Teftator dies feized 25th March 1699: after- 
wards Eiizabe^ di€& wiiehout iflbe. The leflbr of 
th€ plaintiff daims her moiety in right of Jnn his 
wife, Richard claims the whole as fhrvivor, upon 
u fapp0&ti(^n theft ^9F€T6 crofi-remainders created 
by the ^ilK 

Bel^ld^ Sidrjidant^ for the defetidaiitj, relied prin'- 
cipaHy oft the cafe of Helfnes and Maynell^ a Jones 
iyiy he dl^ iik^^ife 4 L^(^, 14. . 

i) }i Daniel 

tetmioiD^ Mi^eCh^ tl4 caft ca<ncf wkjim the fiaieute 1 1 Qio. i. ; bctt 

ike jurjr fotnd a gpterai verdidl^ which was fet afide by the uAaoi* 

jDons opmion of the court. Ga^ Timp. HarJw. 23* Tbtf Khg r. 

Poole, which cafe, amopg others^ is referred to by Mr. Hargravcf 

in his edition o( Co^ Ut. 15;. ^. n. 5. where with peculiar brevity, ^ 

learning, &nd difcriminaCion; he expreifes fiis ideas upon the refpe6« 

tiire prtJhrinces of judge and jury. 
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17^1. Darnel^ Serjeant, on the other fide. — ^The cafe of 

^-^■'■"^ Holmes and Maynell is clearly diftinguilhable from 
aga^ the prefent cafe, there the devife was, " of all my 
Hill. *< land, &c. to my two daughters, &c. and in cafe 
*• they happen to die without iffue, then, &c." 
Great ftrefs was there laid upon the words all and 
iheyj which raifed a firong implication that the 
teftator did not intend he in remainder ihould take 
any thing until both the daughters were dead with- 
out ifiue. 

There the devife was likewife to. a nephew, a 
perfpn not fo nearly related as the firft devifees, 
who, were his daughters, which is taken notice of 
in that cafe as a favourable circumftance to create 
crois-remaindei's. 

Curia. Lord Hardwicke, Chief Ju/tice.—The cafe of 

Holmes is great authority, and will have its weight 
with the court unlefs it can be diftinguifhed ma- 
terially from tlie principal cafe. There can be no 
doubt but Richard and Elizabeth were tenants in 
common in tail. Then the cafe will be the fame a$ 
if the teftator had given one moiety to Richard ^nd 
the heirs of his body ; the other to Elizabeth^ &c. 
and if the devife had been expreifed in that manner, 
could the fiibfequent words " in. default of /uch 
iflue/' be taken in any other fenfe than in default 
of fuch iffue refpeftively, the remainder over ihould 
take place : The expreffions in the cafe of Holmes 
are very different in the inftance cited, which had 
great influence upon the court in the refolution 
upon that cafe. I defire thofe ^ho are to argue 
next to endeavour to find> cafe where after a te* 

nancy 
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nancy in conipion in tail created, thofe fubfequent 
words *' in default of fpch iffue'* have' i?v^r been 
held to raife crofs-reniainders. 

In Eafter Term following, J-ord Hardwicke 
delivered the refolution of the court to this pur- 
pofe : To raife crofs-remainders in a will, one of 
thefe things is neceffary, either e^prefs words, or 
the plain and mjinifeft intent of the teftator ; there 
are certainly no exprefs words, but it is contend- 
ed the intent of the party appears to be fuch by a 
neceffary Implication, the words relied qn are 
^* and in default of fuch iffue" and that the word 
fuch muft - niean both Richard, and Elizabeth. Thefe 
words may in the natural fenfe be conftrued either 
conjunftively or disjunctively, upon that claufe in 
the will the matter ftands indifferent ; but taking 
the whole will together it feems cl?ar there can be 
no crofs remainders. |fit had been " in default 
qi fuch refpedivc iffue," or, " in default refpec* 
'^ tively,*' there could be no queftion in the cafe, 
and the word fuch in this ^laufe being a relative! 
term and referring manifeftly to the preceding 
words " heirs of their refpeftive bodies" it; amounts 
to the fame thing ; the relation the three devifee§ 
bore to the teftator appears upon the face of the 
will) all of them his grand children, a^d wh^re 
ever that has appeared, it has been made ufe of as 
a proper argument to djreft what conftruclion is to 
be put upon the will. The cafe of Holmes is dif- 
tlnguifliable from this both in Yefped of words an4 
the intention of the teftator. The words tlierc are, 
*' if they die without iffue." The conftruflion put; 
iipon the word they was, " if both gf them" &c, 

the 



38 
^733- 

The Kmo 

C&IFFIN, 



Hilary^ 7 C«* i* 

the word rjfj^ffive is wanting there ; the devifees 
there were the teftator's daughters, and he in re- 
mainder a nephew only, upon which great flrefs 
was laid. The fame obfervation holds with re^rd 
to the othqr cafes cited, Dyer 3^6, 330, 4 Legn. 
J4« 



Judgment for the plsuntiff. (^)* 



The King bgalnfi Griffin, and others. 



A charge 
againft tru£ 
tees of a 
breach of pri- 
vate truft re- 
pofedmthem 
by theparifh* 
ioners is li« 
beJIous. 

The name 
of fome per- 
fon injured 
byalibelmufl 
beilated on 
the record ; 
but it is not 
necefTary to 
fet out the 
name of every 
perfon injur- 
ed. 

Z Barn. 368. 
Z Kely. 29a. 

s. c. 



THF defendants, church-wardens of the parifh 
of Lambeth^ having been convi6led on an informa- 
tion tri^d at Surry affize for a libel in giviiig public 
notice in the church, thereby deliring the pariihion- 
ers to meet and aifift them in correding feveral 
abufes, which by reafon of the pretended authori* 
ty of the truftees appointed by the parifb for the 
management of the work-houfe there, had been fuf- 
fered to be committed. 

It was infifted on, among many other objections 
to the infprmatipn, in arreft of judgment. 



Firfi, this was no libel 



Secondly,^ 



{c) Fid. Sir T. Raym. ^$%. Jhflkx.^zs- ^^ i7- »^ 
Rams Y. Brrwngf Stra. 996- f^ngbt t. Holfoni Cowp. 31. P^ry 
V, IVhitf, Co<wp, 780. Pbipard v, Man^Uf Cowf. 797. ^ther-^ 
ion V. Rea4. Term Rep, 710. Davenport y. OI(fyt i jiii. 579, 
DoeY. Wainrigbt 5 Term Rep. 427. -^Hargr. & BuiL Co. Lit, 195. 
b. n. 1. and Mern leflqe of QiiUngs y« Qurm AfS. C^i* C- B* io 
Irclaad^A 179a, 



N 
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perfons whofe names are particularly mendiMf^, 
ceterifquejiduciariis^ whereas the other truftees ought 
to be lp6ciafty hamfed, pr other\yife the defendants 
will be fubjeil to infinite profecutions at the infl;anc? 
of the other truftees f^yer^lly. 

Lord Hardwicke, Chief Jufiice. — ^It cannot be 
taken upon this information that th^s is a charge on 
the truftees of any treach of puWic truft^ the erec-^ 
tion of this wori;^houfe and the government thereof 
not appearing to be by ad of parliament, or any 
public authority ; but ^ breach of a private truft^ 
repofed in them by the parifhianers, and ^njf fucH 
chal^ge i^i Equally pum&able as a libel. 

Ai to the feodk6d 6bje^lk^.ther6 are fnHgid au^ 
thorities, where, in cifes of fibelg up^n ^(bns in 
their private Rapacities, it has b^en held neceflar]^ 
fonie particular p^rfon Ihould be named as the fub«. 
jca of the libel Th* King v. Om^ 1 1 W. 3. There ai\ 
information for a libd on certain perfons unknowa. 
was held ill i but t^i^ Wa§ fiev^ carried fo far as to 
fiiake it hcceflary that 6V0ify perfoii itljured by fiick 
libel fhould be Specified. The omiifeoh of cdieri 
jSJucidrii In thi^ e*fe ^buld have been iihtiiatcrid^ 
the charge of abufes upon the three perfdn fp^cifiec^ 
only being fufficient; to maintain the information, 
and th^rt is Mo dattgaf of fllbje^lhg the deifendants. 
to Other pMfeCtfticftis fbt thisofiferice^ 'The cbh- 
vidtion on this information wilt bq a flifScient ba^ 
to any other, it being ime fingle o£fence, though 
every perfcm iBJured by this \ihi\ Intigbt have an 
9Sdoi(L ip^% the <|efe||d&h($ i^ t^ptd of thc^ 
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^733*, fcvcral and fpccial damages which *cach has fuf- 

The King taincd. 
againfl 

Judgment for the king. 



Arthur again/i Vanderplank. 

Acceptance COVENANT for rent. The defendant pleads 
the^affigner ^^ acceptance of rent from the affignee of the term 
of a term by by the leffor the plaintiff, to this there is a demur- 
a^ good plea* ^^^» ^^^ ^^^ court clcarly of opinion fuch accept- 
in bar upoo ance of rent was no bar to a recovery in covenant j 
t^^'er. though otherwifc in ^.^/. 

ivife in debt, 

2 Barn. 372. Judgment for defendant. 

2 Kely 167. ' \o 

S. C. 

Vide Cro. Car. 188. &c. Leach* s edit, and the 
authorities there cited. 



. BiLSON again/l Hill. 

WRIT of error in ajfumpjit brought on a pro- 
miffory note by the incjorfee againft the indbrfor, 
objefted that no default of payment by the drawer 
upon application to him, was hid in the declara- 
tion. 

Curia. There is an exprefe promife of payment to the 

indorfee laid in the declaration ; the other is mat- 
ter of evidence only. 

Judgment affirmed (b). 

{b) I apprehend thcfafeft way is to aver that payment was re- 
quired of t^e drawer, who refufedi and the precedents are fo. 
Shearman y.Wrlgbh Lil. 54. 
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The King againfrSiK Robert Grosvenor, &f al Sir Robert 

Grosyenojl. 

UPON a motion for an information in the na- An ufage jn 
ture of a quo warranto againft the defendants, cor- torcharter** 
poration-officers of the city of Cbefter^ among other is void, 
things, it appeared by a chvter granted the i^ mlirtin^a ^\ 
tar. 2. the right of eledion of corporation-ofEcers guo warramo 
was vefted in the mayor, aldermen, and common- thccorwa^ 
alty at large ; th^ defendants were elected by part tion iifelf 
of the corporation exclufive of the commonalty, ^j^^J^g^ 
and an ufage fet up to juftify ixLc\\ ^led^pjp. but only the 

'^. particular 

franchifes 

The C(?«r/ held clearly no ufage could coptroul abufedarc 
the direftion of a charter of fo modern a d^tc, and ^^^^^^^ ^1 

• ' thetrowtt. 

Lord Hardwicke mentioned the cafe of the cor- 4 Mod. 52. 
poration of iBrocknocij where the charter wl^ch The^Kmg : 
was granted, in the reign of Philip s^nd Mary di^ ^BTeanRcp.' 
reeled corporation-officers tp be chofen 4e inhabit S^Sr 
tanfibus, and an ufage had prevailed from th? 15 
Elizabeth to eleft them without having any regard 
to inhabitancy to that time ; upon a fpecial verdict 
it was held in this court that fuch ufage in contra- 
diftion to the charter was void, and the judgment 
upon a writ of error was J^ffirmed in the Houfe of 
Lords. Agreed alfo in this cafe, that upon a judg- 
ment in an information in the nature of a quo war^ 
rant{?j the corporation itfelf cannot be diffolved, 
but only the pa^rticular franchifes abufcd are feiza- 
ble by the hand of the crown. ^ 

Read 
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A prohibU 
tion will ^ 
to the ecde- 
fiafiical 
courts' taking 
cognizapct 
of tithes or 
offeringfl 
claimed upc» 
acuftom 
which is di£> 
puted, and 
that as well 
alter fentence 
as before.—. 
Otherwife 
where they 
are by en- 
dowmcDt. 
a Keiy 196. 
2 Baniard 
39a. S. C. 
Cowp.4aa. 
Doug. 378. 
I Term Rep. 

a Term Rep. 
473. 649. 
jTerm Rep. 

315- 
4TcnnRep. 

397- 



Read agai^/i Deatary. 

UPON (hewing caufe why a prohibitioa Qiould 
not go to the fpiiitual court f the cafe was this. 

The plaintiff b^lotir Kbek for tkhes for ag^ftment 
of unprofitable cattle, and likewife for an annual 
ofiering of feven pence payable at eafter, and claims 
them as vicar of the church of Bi/bcp-Wilton^ tarn 
ex deldthney JumLahhej icc^ quam ex Antiqud confueltu^ 
dwej the defendant denies the right to, &c. in the 
words of the libel^ and fentence for the plaintiff & 
the fuggefiion for a prohibition is, that the redor 
is intitled to fnch payments and the cafioms are 
triable at common law. 

Dr» Lee agaauft the prc^bition i the payment ta 
the redor is a new matter not pleaded below^ and 
therefore not proper to be inferte4 in the fu^f- 
tion. I Veneris 355. 

The demand here is founded on tlie e«doWffient, 
which is certainly a matter of fpiritud conusance 
idle words ex antiqud cot^uehidine are isfelrted in all 
libels and are matter of Uxm only $ as to the tilheS; 
the words of the endowment are^ deamas UMda- 
rvmj ercfierumy crefientium infra claufiur^^ Stc. which 
extend to the prdfent demand : as to th^ offerings 
the words of the endowment are of eVery thing 
qudt ad abaragium ferfmenii a term whkh in the 
cafe of Turner v. Andrews was ccmftrued to com- 
prehend all ecdefiafiical demands, though it leems 

to 
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to carry witli it a more reftrained fcnfe ; but how- 1733^.. 
ever, as offerings cannot otherwife be due but by ^ ~- ' ^ 
cuftom and jurifdi^lion of proceeding in fuch cafes agnm/i 
is certainly given by the ftatute de ctrcumfpede agaiis^ BEAXAar. 
&c. 27 Hen. 8. a ^o* 32 H(P». 8. ^. 7, 2 f^. 6. ; th6 
right of trying cuftpms in fuch cafes in confequencfe 
is given to the fpiritual courts. This motion alfo 
comes too late, being after fentence^ Cro. 595. 
2 Keb. 6i2, Noj. 70. Wright v. -4/&%) 9th Nov. 
1723. An aAion brought in the admiralty upon 
a contraci: laid to be m.'dA&fuper altum niare^ and fen- 
tence ^ven for the plaintiff, a prohibition was 
moved for upon fuggeilion, that the contrad was 
made in the harbour of Plymouth ; but denied, be- 
caufe that it did not appear upon the libel, in which 
cafe only prohibition lies after fentence* 

Mr. Booth fenior. The conteft here is between 
fpiritual perfons, whether the redor or, vicar is in- 
titled, and in fuch cafe the ecclefiaftical courts have 
jurifdiiaion, though otherwife in the cafe of the 
laity, 13 Co. 4- ^ RoL Abr. 310, 311. 2 Rot. Rep. 
55. GoUlf. 149. 2 Bul/ir. 157, 172, I Leo. 59, 
Where a defcft of jurifdidtion in the principal mat- 
ter appears in the libel, prohibition lies after feni- 
tenge ; otherwife where it is only dtf^ilus triatmis, 
as ui the principal cafe* 

My. Faxakerley^ o» the other fide. As to the 
tithes, it h plain the dexxiand is founded on the 
cuftom, and the recovery muft be accordingly, the 
words of the endowment extending only to the 
tithes of corn, the offering can no otherwife be 
due but by cuftow, wid cannot he found on the 

endowment. 
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endowment, for there muft have been an ufage for 
the payment of it antecedent to the endowment it- 
felf, and therefore this right only triable at law ; 
befides, this is not a difpute between ecdeiiaflics 
only, the defendant below is a layman, and it is 
not fpfficient that a queftion arifes in this pa£e whe- 
ther the Tedor or vicar is entided to the payment. 
Prohibition lies here, after fentence ^s well as be- 
fprc, 2 Salk, 548. Cartb. 97. , 

Mr. Dennifon^ to prove all cuftomary dues triable 
^t common law, cited Taylor y. Scott^ Fafch. 2 Geo. 
%. There tjic libel was by the vicar of Wakefield 
for a cuftomary fee of tea pence for churching wo« 
pien, Lutw. 1052. Salk. 334. 3 Keb. 523, 527. 
The common law courts are the proper judges of 
endowments, and what |s granted thereby^ Mm 
^57 Of)* ? ^^' -^^^^ 335- Lit. Rep. 263. 

Lord Hardwicke, Chief Jujiice. As to the of- 
fering, there |s po doubt but a prohibition muft 
go } and there is no difierence between a defect of 
original jurifdi£tion, and a defeft of power to try 
the fuit below. Prohibition lies as well after fen- 
tence as before ; I know no cafe to the contrary, 
but that of fuing out of the diocefe, and in that 
cafe there is neither defeflus jun/didionis nor /r/j- 
iionis ; the perfon fue4 there h^s only a privilege of 
fiaying the proceedings againft him upon a proper 
application to the temporal courts, which is waiv- 
ed, and no advantage can be taken thereof after 
fentence. 

As 

(a) BSttCo V. Marf<m. 
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As to the ftatutes which it is infiftcd gave the 1733. 
fpiritual courts a jurifdiftion in trying cuftoms up- "^^^^^^ 
on which thofe dues are founded, that way of rea- agah^ 
foning will prove a modus for tithes triable there I^^^tary,. 
too, tithes being always mentioned among other 
cullomary dues, but that there can be no pretence 
for. 

As to the point of tithes of agiftment, &c. if a 
fpecial infirument of endowment had been fet out 
under which thofe tithes were claimed to be due> 
and it appeared to us they were not included in 
that endowment, there could be no doubt then 
but a prohibition muft go, becaufe as the demand 
would appear to us judicially not to be warranted 
by the endowment, it could only reft upon the 
cuilom, and that is not triable there. 

The cafe here is not fo ftrong, becaufe it is claim^ 
ed ex dotatione^ generally ex antiqua confuetudine \ now 
it is poilible thofe tithes might appear below to be 
due by fome endowment or other ; but however, 
as it is not difclofed by the proceedings below what 
the fentence was founded on^ and it might be one 
as well as the other, a prohibition ought to go, or 
otherwife the fpiritual courts by this general way 
of libelling may try cuftoms triable at common 
law only, without being fubjecl to any reftraint by 
prohibition after fentence is once given. 

IjeZj Jii/iicej the fentence given in this cafe no 
objedion at all to the granting ;i prohibition, as to 
the tithes for agiftment, &c. I doubt whether we 
can now grant a prohibition, becaufe it does not 

appear 
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appear but that the fentence might be warranted 
by fome endowmeni, or other, the inconvenience of 
fuflfering fuch general allegations in libels feems not 
Deataay. {q great as apprehended, becaufc the party may im» 
mediately apply for a prohibition when the fpiri- 
tual courts begin to proceed againft him upon the 
cuftom. 



As 10 the offering, that being a thing merely 
cuftomary, is not within their conuzance \ the fla- 
tute cited in maintenance of the jurifdidtion be^ 
low impowers the fpiritual courts to proceed and 
giye fentence, as well for cuftomary dues as tithes ; 
but dill that is fubjed to trials of cuftoms accord- 
ing to the courfe of common law, and if the cus- 
tom is found in £iyour of the perfon who libels, 
then a confultation goes, and they may give fen- 
tence, and execute the authorities which are given 
by thofe ads c^ parliament. 

Lord Ha^dwicke* What was laid by my bro- 
ther Lee about a prohibition not going aftei? fen- 
tence va this cafe as to the demand for tithes, feems 
very material ; let there therefore be a dedarsltion, 
that this matter may come profyerly before the 
court by demurrer. 



The KiNQ ^tf/;^ Mayor, &c. of Shrew/bury. 

Of the cer. A MANDAMUS having been granted fo reRorc 
cdTn^are-"^" C§rbett Kyno/im, efq. to the offce of aMernnan, a 
tun) to a tetom 

nofandamus. 

2 Barn. 317. 3>4, Ca. T^aif. Hardw. 295. J77. t Sua, X039. 4^- Jtro. F. C 

271. 
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rettira was made to. it, in which, among other 1733,. 
things* this part of the charter is fet out, which - i,:~"-r -^ 

• 1/ 1 A 1. .% / The King 

requires eviery aldetmai} to be reuaent cither by i^gcdnjt 
himfelf or his family^ within the borough or fub- ^^^°*' ^* 
urbs, unlefs in cafe of the pfcigue or other conta- ^^ry. 
gious diftemper ; then the return fbts out that Cor* 
hett Kynq/ion had npt been relident either by him- 
felf or his family for three years before the 2d Fe- 
bruary 1732; the mayol: and a majority of alder^ 
men and common council met upon corporation- 
bufinei^, and then took into coniideration this non- 
relidence of Cofiett Kynafton^ and removed hi^l 
from his office for fuch non>reiIdence.! 

Mr. Strange objefted to the return j firft as to 
the merits : that it is laid there was no plague or 
other contagious diftemper in the borough or fub- 
urbs, whereas that claufe ought to receive a larger 
conftrudion, that if there was a plague in any other 
part of the kingdom, it fliould excufe his non-re- 
iidence ; that it would be an aft of the greateft 
cruelty to require his continuation there until the 
plague was got among them, when poflibly he 
might be feized with it^ or find a reception in any 
other place very difficulf. 

Secondly, it does not appear to be^ a regular at 
fembly at which he was removed j it is faiti only at 
a. meeting of the mayor and major part of the al- 
dermen and common council duly aflembled. Now, 
as this was not the common and ordinary buiinefs 
of the corporation, which is direfted by prefcrip- 
tion or charter to be done upon a particular day, 
a general fummons of all the resident members was 

n^ceflary 
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The King 

againfi 
Mayor, &c. 
of Shrews- 
bury. 



nccefiary to make this a regular aflembly. In the 
cafe of the A"/;7^v. Sirangeways h BuI/yHsIl. i Geo. i. 
it was held the majority of a corporation cannot 
proceed on any fuch fpecial bufinefs unlefs there be 
a general fummons ; the word duly in this cafe is 
not fuificient, that is a matter of law ; the fad 
ought to have been fpecially ftated, that the court 
might judge of the regularity of the meeting : in 
conviftion it is not fufficient to fay, A. B, not be- 
ing duly qualified killed game, &c. but the fads 
by which he appears not to be duly qualified muft 
be fet out. 



1 Barnard 
192,388, 

2 Stra. 912. 
2 Barnard 5- 
Fort. 298. 
Fiugib. 107, 
305. 

4 Bro. P. C. 

4'- 

17 Vin. 155. 

ca. 13. 

I Burn's 

£ccl. Law, 

324- 



Thirdly, though it. does appear by the return 
Corbeit Kynafton was not refident, and therefore no 
perfonal notice requifite to be given, in order to 
defend himfelf, yet there ought to have been fome 
public notice or other : In proceeding by way of 
attainder, the party has always time given him to 
come in ; fo in cafes of outlawry, there are always 
proclamations : In Dr. Bentley\ cafe, want of fum- 
mons held fatal upon a return to a mandamus to re- 
ftore him to his academical degrees : — In ferjeant 
Wbitacre's cafe, Salk. 434. want of fummons was 
indeed held to be cured by appearance, but no 
pretence that the removal would othcrwifc have 
been regular, ' 

Mr. Parker on the other fide. The return pur- 
fues the words of the charter ; that there was no 
plague, &c. in borough, &c. and that fufficient: 
the .word duly is a word of fufficient allegation, is a 
matter traverfable, and muft now be taken to be 
true- 
No 
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No fummons is necefiary, it appearing Corbett 

Kynafton was not reiident in the corporation ; fo 

determined in ferjeant Glides cafe, Shtyw. 364 ; and 

in this refped the principal cafe diftinguifhable from ^ayo»» 

thofe dted. Shrews- 

bury. 

Lord Hardwicke, Chief Jujiice. There can be 364. 
no pretence that a plague in any other part of the 4 M<>d. 33. 
kingdom would escufe his al)fence. In ferjeant Holt. 169/ • 
Glide's cafe, it was not pretended any public notice 43 S* 
was requifite ; and though Holt^ Chief Juftice, dif- ^^j^ ' 
fered from the other three judges in that cafe, yet » Ld.Raym. 
it was upon a matter of form only,, that it did not ^*^' 
fufficiently appear he was abfent fo as not to be en- ^^" 
titled to notice. As to the objeftion to the word 
duly^ in pleading this would be fufficient, and the 
fpecial manner of fummoning, &c. would come in 
evidence ; and no cafe is cited to prove this wrong 
in a return : the only doubt with me is, it is faid 
the mayor and major part of the aldermen, &c. ; it 
feems to me it fliould have been the mayor, alder- 
men, &c- for the aft of a mayor and the majority The a6l of 
of a corporation is the aft of the whole ; and it ^*»« majority 
Ihould have been fet out, not as it was in faft, but tionU^e*^**, 

according to its legal operation. aa of the 

whole, and 
fhopldl^ 

Probyn and Lee concurred with the Chief Juf- pleaded ac- 
tice in all but the laft point, who feemed to think ^^I\^^q^^ 
the return good in that likewife. i«i6o. 



Eafter 




£after Term, 



7th (5eo. II. 1734. 



The tLiNG againft Gibson. 



Upon a mo- 'Jjjj; defendant having been convi(?ted of fdi^diflK 
tionfora . . j? . t * . .4 

new trial in a a note, ufion a motion for a new trial, it Iva^ db« 

cnmm^Q^t^ jccted on the part of the crown, that no fuch inb- 
tnuft be pre- tioh could be made in the abfence of the defeh^ 
fent. — dant, any more than a thdtidn in arreft of jttdg. 

inftrument xiient, Which feemed to be the opinion of the cbut't. 
fet out in Anjj Lord Hardwicke the next day nientiohed the 
ckariy'^pro?- cafe of the King v. Lull^ Mich. 7 W. 3. which was 
€d to be forg. an information for perjury, and the. ^en v. RidU 
fuffident'to f^by Pafcb. 12 Anne (cj^ which was aii ihforma- 
ftpport the tion 

verdia» 
though the 

purportof it may have been ftated fomewhat differently. 2 Barnard 41 a^ 41 S. 
2 Stra. 968. S. C. 

{c) This cafe is reported in 10 Mod. igz, but takes no notice 
of the rule aboTementibnd, and 2 Barnard. 418, fays it was not 
thought neceflary to bring up G/^, for his being in cuftody 

was 



tion for a fibet^ in wUbcb ca£i it was deteroiiined .i734- 

there WW no difierence between moving in arreft ^^^TkIng 

of j;ildgiDent and for a new trial as to that purpofe, a^^ 

and Lord HARDWictE dtrefted this to be obfcrved Giasos. 
aa a fettled rule fbr the future. 

This hmt motion being regiilarljr made another 
day, tkeca:l^ appeared to be this: the defendant 
was conviSbi of forging a note fae&re Lord Mard" 
wicke in Londoa. 

The indidment &ts out, that the defendant fdrg- 
ed a note, dated 30th. June 1713, under the hactd 
of Ladjr i^Cutisf ; tic words were, importing to 
be a writing whereby Ihe acknowledged to have 
TCcdLved and borrowed of the defendant, and that 
he h^d laid ml and expended far goods for her ufe^ to 
the amount of 2:2.xL 12s. 'y then the indiftment go^ 
on, the teller of wiikk note or writing is ag foU 
iow&; then the note is fet out in bar iserba, which 
acknowledges die recei|ift of money by the Lady, 
other nooney bnd out aiid paid for her, and fodr 
goods before delivered for her ufe, amounting to 
the fame fum. 

E 2 The 

was fufficient ; however, I conceive th^ uniform praftice is coo- 
EntnaUe to the rul« kid down above, aod was obferved ia th£ &£- 
iowiog cafisa ia.th£ Kiag'a ^Qocfc m Jrfkfnd. The King v. Gr^tk^ 
T. a8G. 3. Tfe€ KhgY. Jf^bndt £. 32. G, 3.; aod the._A/«^ 
¥• Bjowattf 1^ 34. G. 3. MS. Co, In the latter cafe the court 
committed the defendant immediately after verdi<St, which, though 
it met with fome oppofition, appears to be warranted by Straag^s 
report of .the King ▼. Gihfitty for the court fay, " Even when the 
*• vcrdift'was brought in they would have cdmmitted him, had he 
" ftaid in court." 



Gibson. 
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1734: the exception taken to. the indidment was, that 

^j^J^^J^ here was a repugnancy between the cafe fet out as 

^(^ the purport of the note, and the tenor of it ; for 
the purport fuppofed money lent, money paid for 
the Lady's ufe, and other money paid for goods 
for her ufe to be the confideration of the note ; 
whereas it appears by the note itfelf, that part of 
the confideration of it was the (ale of goods to her 
by the defendant, which muft be taken for the 
meaning of the words goods delivered. 

Lord Hardwicice informed the court what were 
the reafons which induced him to over-rule the ob- 
jedion, which was likewife taken at the trial. 

Fii^, that the words *• before delivered" might as 
well be conftrued to mean money advanced by the 
defendant to pay for goods delivered by a third 
perfon to the lady, as goods fold and delivered by 
the defendant himfelf to her, and by that conftruc- 
tion money paid for goods for her ufe, and for 
goods delivered to her would mean the fiime 
thing. 

Secondly, that fuppofe this was to be confidered 
as a variance ; yet as the note fet out in bac verba 
was clearly proved to be forged, that was fuffidenf 
to warrant the verdid, there being no neceflity 
that every thing charged in the indi&ment Cbould 
be proved ; but a proof of the moft material fad/ 
as there was in this cafe, was sdl that was necef- 

Thirdly, 
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Thirdly, that what is fct out as the tenor of the 
note is the fad: charged in the indi6lment; and 
what l^ere is mentioned as the purport, &c. was 
matter of reference tod coUeftion of the jury, ahd 
therefore any failure therein would not vitiate. 

The court unanimoufly concurred with the C3iicf 
Jufiice, and the motion denied. 



Dav againji Sbarl. 

MR, Draper moved for a prohibition to the rj,^ , , 
court of admiralty to ftay a fuit there for mariners ralty court 
wages, upon a fugg^ftion that the contraft between ^I^!?^ J^'^ 
the ma]:iners and mafter was by writing under hand over a ma- 
and feal, and affidavit made of the execution there^ ""^^'' ^^ 
of by one of the fubfcribing witneffes : upon fliew- is under feal. 
ing caufe by Mr. Marjh, he cited 3 Lev. 60. in con^ ^ Barnard. 
tradidion to the authority in Salkeld 3 l He in- \ sua. 968* 
fifted, that prohibitions were intirely m the dUi C^°' 3?- S. 
cretion of the court, Salk. 33.; that the ftatute of 4Burr.i944^ 
the 2 Ges. 2. requiring all contrails between mad sT^rmRep, 
tcrs and mariners to be in writing, it would be? ^ ^* 
very hard if any impoiition by the mafter upon the 
mariners in prevailing upon them to fet their feal^ 
fliould deprive them of that remedy which they 
would othcrwife have of recovering their Wstges iu 
the admiralty office. 

Mr. Draper. The cafo 3 Lev. £iys orily charter-i 
party, which might poifibly be between the mafter 
and owners, and then not applicable to the prefent 
cafe. T|ii$ contra^ appears to have been under 
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hand and feai betwee0 the iBgiUr and mariQerSy 
and titcf haying aoceptod of him as their paymafter 
thejr cannot have recourfe to the owners ; 96 the 
&ARL. f^i^ bdow was, but the mafter only is chargeable. 
Granham v. Bamett^ MUb. % Ge9. a* Upon a motion 
for a new trial, the cafe was, the mafter of a Ihip 
befpoke goods for the ftspt and gave hi^ note for 
the payment of the money. It was held that the 
merchants by accepting the matter as their payer, 
had by the note given, difabled themfelves from 
recovering againft the owjxers, the 2 Geo. 2. not 
material, that requiring the contraft to be in writ- 
ing only, and aot «nder hand and feal. 

CuHa. Lord Hardwicke5»C*«5^ yuJUee. It ^m$ clear 

tfhat the coatrad: enterted into between the letter 
and naariners will not deprive them (Of ai>y reoiedy 
which they could otherwife have in fthe admiralty 
court. The 2 Geo. 2. requires £ich contra^ to be 
made and entered into befvireeii. Sec. ard wy f%ht 
which they had of recovering before, is fared by 
t^at aS:. I always thought that wherever tAueare 
was any contraft by deed, or where there were any 
covenants other than the ufual ones, the court of 
admiralty had no jurifdidion : and in the preibit 
cafe, here werexjovenants for the payinent of wa^ 
which are not ufual, as a covenant on thfi part of 
tlve naariners, that if they were liiot ca{)able of per* 
forming the voyage and doing the buftieft oi the 
fhip, they would deduA fo much of their wages as 
two of the officers of the fhip flsould thinly reafen- 
able ; ithat if they carried goods of thm own with- 
out the privity x>r confent of thue mz&cv^ or i£ ithey 
leiit their own &ip.and weqt aboard any of the 

king's 
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|diig|!s Ihips ifj Ihs fei^yice (a priyileM cxprefsly al- 
Iqwedby t}^ q, Geo. a.) tJ^zt they i^ojild forfeit 
,tb€if wagps } and the c^ntrad is a|fo jjy deed, 

Tl^e other judges bping p( the fa^me opii>ion, 
the rjile for a pj: oh^bitiop wa^ rpade abfolute; 



Mr. Jbney fhewed caufe j^hy a proh^bitijDn fliould "vyij^yg 
not go to the fpiritual court of Litchjield to ftay a church wac^ 
fuit ihere againft the now defendants cl^uirc^^ war- ^ ^ 5 
dens, to which they pleaded an allowance qf their they cannot 
ac;coynt5 by the n)inifter and a grea^t ma|ority of ^^.^^^ ^^^ 
the parifhioiters and {n^ljitants, and Jthat plea re?- dinary. 
fufed below/ He^infifted the ple^'did not purfue ^^f^'^^- 
the canon, being the Sg^h of thofe in J603, that 2Stra.974/ 
requiring it tQ ^^ bfforg the p^ifliioners and inha- ^^' 33* 
bitants ; whereas a njer^e, inhabitancy in a parilh 
will not giye any r^ght to a perfon tp concern him- 
felf in allowance of the accounts. He inlSfted there 
were many extravagant items in the accounts, fuch 
as QJight not to b^ allowed in juftice tp the parifli, 
wj^ich they were ready to verify by affidavit, and 
that this was the only remedy tl^y had of fetting 
this mj^tter right. 

Mr. Strange on the other fide, infilled that after 
an allowance of the accounts by the minifter and the 
pariihioners, the i^iritual court had nojurifdidion„ 
however extravagant the charge might be upon the 
parifli^ and cited Dr. Prideaux^ Of the office of 
churchwardens, 103, 

Mr. Den* 



,5^ 
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J734' ^ 

Waim- 

WRIGHT 

againfi 
Bagshaw. 



Mr. Dennlfm cited the cafe of Nutkim churcli 
warden of Hammerfmith v. Robin/on & Clarey in the 
Exchequer, Michaelmas^ 1 Geo. 2. and the cafe of 
Hawion church warden of St, Alban Woodjireet Vk 
Kendrick 2Xid othtvsj laft Eafter Term in the fame 
court where it had been fo determined, and Ltitw. 
1028. 



Lord Hardwicke, Chief yu/tice.^^The jurifdic- 
tion of the ordinary extends no farther than to 
compel the church wardens to come to an account 
before the minifter and parifliioners, for he cannot 
himfelf tsJce the account, or enter into any en- 
quiry into the reafonablenefs or the extravagance of 
the charge, if the parties interefted acquiefce in it ; 
and it would be a very abfurd thing to fuffer that 
court to proceed, when the fentence againft the 
' church wardens can only he quod computenty and that 
has been done already ; and fhould it go again be- 
fore the parifhioners, the accounts might be al- 
lowed in the fame manner, and the fuit prove of 
no confequence at all. 



Parifhiooera 
aod inhabi- 
tants, mean 
fuch inhabi- 
tants as are 
pariihioners. 



The words parifhioners and inhabitants muft be 
confirued conjundivcly to mean only fuch inhabi- 
tants as were parifliioners. 

Rule made abfolute. 



Harris 
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Harris qui tarn again/l Reely, .Harris 

^wf tarn 
agtttffi 
Rbslt. 

WRIGHT ferjeant moved to ftay proceedings m in penal ac- 
an aftion grounded on the 15 Car. 2. againft a tionsupon 
l)ut<:her for felling living cattle ; no affidavit having fequent to 
been made previous to the action brought, that the 21 Jac. i. 
offence was committed within a year before the ^^ H^^ ^ 
time of bringing the a^ion, and in the county aaion ac- 
where the action was brought, as it is required by a'^ear^is not 

the 21 yac. 1. 4* neccflary. 

Rule to fbew caufc, !,^*^? 

4139420. 

s. c. 

On the day of fhewing caufe, Mr. Kettleby laid, * ^;^'^' 
this being an offence created fubfequent to the 21 Rep. 274, 
yac. I . the method of proceeding for recovering the 
penalty is not controuled by that act, and fo it has 
been folemnly fettled in Salk. 372, the King v. Gaul^ 
and 373. Hick's cafe ; that the ftatute of yac. i. is 
repealed pro ianto, that is, as to offences created (ince 
that tipie. 

Wright, Serjeant, on the other fide: That the 
ftatute of yac. i. difables informers from fuing for 
a penalty in any of his majefty^s courts at We/t- 
tnin/ler, unlefs the offence is committed in that coun- 
ty, but before juftices of affize, &c. — ^Then comes 
another claufe requiring the affidavit to be made* 
Now the ftatute of Car. 2. upon which this adion 
is grounded, impowering the ihformer to fue for 
the penalty in any of his majefty's courts of record, 
repeals that ftatute 21 yac. \. by which they were 
reftrained from fuing in the courts of Weftmnfier; 

but 



5« 
^734- 

Harris 
fki tarn 



but that other daufe relating to the affidavit fiands 
unrepealed, and muft Hill be complied with in all 
popular a^ons, thou^ for offi^nces (ubfi^uent to 
that ftatute, 21 Joe* and that muft be taken to be 
the oif aning of what is fyld Ifi S^k. ^^ repealed, 
" pro tanto^^ that is, repeali:4 as to tb,e locfiUt^ of 
fuch adipas, b^t not ^ tp (he metbp^ Qf ^J^ 
X»cdiQg. 

J^irfl Hardwicke, Chief jtiftice. Th^t <Jiaufe ip 
the 21 Jac. I. w^th regard tp the affidavit, &c. (qin- 
not now be confirued to extend to actions broughjt 
for penaltif^s in^i^led by fucceeding flatutes, the 
words being on the faid penal i^atute which confines 
the claufe to the oflfence^s .created by ?fts of p?u:lia- 
jntnt thjen in bm^, and noj: by fuch i^ have beep 
made fiacft. 

The jaje^fling of Jthe words iigjc^Jkd "/r/? ta;ifo^*' 
jpentioAed in Salk. muft be, that wit^ r^pe^ tp of- 
fences crieated by fubfeq^ucjit afts, the 21 yac. 1. 
cannot take place, but is pro tanto repealed ^ and 
that conftrudion is agreeable to the fecond refblu- 
tion in llich*% c;afe* 

The other judges concurring unanimoufly, the 
ryle yiras difcharged^ 



The 



The King againft Rainsford, aiu! others. ^^ ^'^<= 

Rains FORQ. 

It is fufficient evidence of a private act of parlia- Evidence of 
ment having been paffed if printed by the king's a prime ad 

Drinter of parlia- 

printer. ^^^^^ 

It was held clearly that the words in the clanfe a chvkmz 
of a temporary ad., " For ever hereafter/* made ^©"P^aTr 
the proyilion in that claufe perpetuaj, though in perpetual by 
general it was a temporary ad only, and Lord ^« wwd» 
Hardwicice faid that was no nnufual thing. <• hereafter.** 

An information, in the nature of a quo warranto^ Informatioa . 
wiU .9Qt lie again ft a juftice of peace fof afting with- ^f* warranto 
in a particular franchife within the county of which againft ajuf- 
he h juftice ; for the juftices are conftituted to z€t ^^ce of peace 
as well within liberties as withput, and the exercife Jj^thin^a^ 
of thaJt authority within a particular franchife 13 not franchife in 
any ufurpation on the crown^ for which an infor- ofVhTthTc 
mation would lie, but the remedy i§ by aftion, is juftice. 
which will (i^rtai^ily lie though no particular da- 
mage is fy ftained. The cafe of a IheriflF afting with- 
in a particular place or franchife is of the fame na- 
ture >yith thi§, by Lord Haiidwicke, Chief Juftice. 
Bwt if juftices of the county take upon thenj to aft 
as juftices of a borough within the county by that 
name, and by the name of the juftices of the coun- 
ty at lar^> there an information will lie, and they 
may ]bp Pufted by judgment of that franchife fp » 
ufurped^ without affe£ting their authority as juftices 
of the county, which cannot be done in the other 

cafe. 
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1734. cafe, the only authority claimed and exerd&d by 
^JJ^^^^^ them being as juftices of the county at large* 

againft 
BviiLsr, 



After the 
judgment of 
aD inferior 
court affirm- 
ed in B. R. 
a writ of 
error coram 
volns will 
not ]ie. 
2 Barnard* 
422, 430, 
431. S. C 



Harris again/i Burl£Y. 

Mr. Benny moved for leave to take out execu- 
tion on a judgment in the palace court, removed 
hither by writ of error, and the judgment affirmed 
thereon, and fince that a writ of error coram vobis 
brought, and cited Hern v. Bufbelly Fafcb. 6 Geo. 2. 
[e) where the fame was done. 

Mr. Strange on the other fide. The plaiutiflF in 
error cannot affign matter of law and of fa£): too 
for error, apd they ought not to be precluded from 
taking advantage of either fome way or other. 

The cafe of Tbompfon v. HunU Pafcb. 4 Geo. 2. is 
the fame with the prefent \ there judgment in af- 
fumpftim the palace court was affirmed on error 
brought in this court, a writ of error coram vohis 
afterwards and motion made to ftay the proceed- 
ings on an affidavit that coverture, the fad now 
affigned for error, was givqn ip evidence at the 
trial, and yet a verdict for the plaintiff, and a rule 
obtained to ihew caufe, but that nile afterwards 
difcharged. 

The cafe of Hern and Bujhell is clearly diftingulfli- 
able from this cafe ; for there the coverture was 
pleaded below, and the court would not fuffi^r the 

fame 



{e) 2 Kely 105. 2 Barnard ZJit 260, 26^. 
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&me faft to be affigned for error: for if there 1734. 
Ihould be a verdift for the plaintiff in error, that 
contradidion would appear upon the record, where- 
as in the prefent cafe the general iffue of non qffump- 
Jit was pleaded. 

Mr. Parker on the other fide. There can be no 
queftion but that upon the firft writ of error, either 
error in fad or in law might have been affigned, 
and therefore the plaintiff in error not prejudiced: 
It has been often determined that after a judgment 
afErmed in the Exchequer Chamber upon error 
there brought, and the record remitted to this 
court, no writ of error coram vobis ,in B. R. after- 
wards. I Ventr. 207. 2 Leo. 38. 3 Keb. a8, 29. ; 
and he cited the cafe of Lambden v. Prettyjobn, Hill. 
12 Geo. I. when upon fuch a writ of error brought 
after an affirmance in the Exchequer Chamber, and 
the infancy of one of the defendants in the adion 
affigned for error, it was held no fuch writ of error 
would lie. 

Lord Hardwicke Chirf Jufike. The plaintiff 
in error may certsunly either affign matter in fad 
or law for error, but not both ; but I do not fee 
why that may not a§ properly be done as^ to fuffer 
two different writs of error to lie : a writ of error 
coram vobh lies, when the firft is abated by death, 
and fo the party deprived of affigning any error in 
fad, to remedy which a writ of error coram vobis 
lies, and not where there has been a judgment of 
affirmance. 



At 
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At analiier day Lord Hardwicice delivered the 
opinioo of the court in this manner : a» lo ^ cafe 
of Tbon^fon v. Huntj we can no otherwife ji^e of 
BuAuT. ^^ (}^3^ 3^ }|. app02rs upon the mks vhidi wete 
made in the caufe. The rule^ Was to ibew caiife 
why the affignmcnt of errors ihould not be fet 
afick, but no rule to ftay the procee^^ga oa the 
writ of error. 

Ittere is but one modem cafe ia favotiur af this 
ojttaion, and that is ia SM. 337. (f}y Iml that 
cafe as it appears by the roU» and by Xi%'s Emmti^ 
is Kiifireported. 

The authoritiea in tjhe books go upoa this di£- 
tinclion> That when ^ record below k not weU 
raodovedy as by a variance between the wark of 
error and the judgment bek>w, &c« tlftcre the party 
muft bring a new writ of error ; but wiiecc tfaeie- 
c^d is well rasoved, and the wrk of erfior is 
abated by the death of the parties^ or the plaafitiff 
in error is nonfuit, there a writ of error coram vobis 
fies, but never after a judgment of a^siance^ 

There is but one old authority whif:}i I ca» fiad 
to the contrary^ aod that is in i Ma* ^lir. f$^ 
Plac. 15. and the cafe is manifeftly iU reported: 
the book fays, that after a judgment of reverial ia 
the king's Bench in hehnd of a juc^ment obtained 
in the C. B. and that judgmeat of revcefaL in Ire- 

(/) Wmchurch v. Belwoody LiL Enf. 278. S. C. • There appear* 
alio to be a coniiderable difference between thefe two books as to 
tke time in which the cafe was determined ; Lilly dates it Bil, 3 Sc 
4 Jot. SaUdddsLM it Pafii, 4 H^.kM. 



/j2«ireverfed in the King's Bench in England^ and i734* 
that the judgment given in C. B. in Ireland ihall ^"^HftRRis^ 
ftand. That a writ of error coram vobis may after- agsmfl 
wards bebrought in the King's Bench in Ireland of ^«»''*^^ 
the judgment obtained in the Common Bench 
there. Mr. I)*Jnvefs fuppcfes the Writ of error 
coram vobis idiould be faid to be brought in the B. R. 
in England^ and be is c^^rtaihly right ; but ftUl that 
will not do. t^his faifte cafe is alfo reJ)orted in 
Teh, 117. fgjj and by that it appears the firft writ 
of error in the iSang's Bench in Ireland was difcon- 
tinued, and that was the reafon a writ of error 
coram vobis lay in B» R. in England : becaiife in the 
B. R. in Ireland there was no judgment of affirm- 
ance or rever£iL of the firfl judgment there. 

N. B. Mr. Strange faid, the pfefent cafe was dif- 
tinguifhable from any cited, becaufe the writ of 
error was brought by the feme only, and the writ 
of error coram vobis by the iraron znd feme^ and 
therefore this was the firft opppttunity the baron 
had of affigning this matter for error ; but faid by 
Lord Hardwicke, that made ho difference. 

Agreed that writs of error cof-am vobis are not writs of 
within the ftatute, which requires bail on writs of error coram 

vobisf not 
within the 
ftatutes re- 

Rule made abfolute. TJ^t^^ 



error. 



in error. 



(g) Si. Join V. Gmmyn, 

DOBBS 
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DoBBs againjl Passer. 




DECLARATION in ejcamcnt was deUvcrcd the 
ijSmSfct 3d January, and judgment figned for want of de- 
afide to have fendants appearance on the i6th February \ the land- 
thc mcriu Iq^j had notice of the judgment : On tlxe 28th Mr. 
3 Stni. 975. 'Jufitce Lee was applied to, That upon payment of 
^ ^*^«*p the cofts the judgment might be fet afide, and the 
^^^" ' ' defendant let in to try the merits at the next affizes, 
which were the 6th of March in EJfex. Mr. Lee 
made an order to that purpofe which was not com- 
plied with. 

Upon (hewing caufe by the plaintiflF why judg- 
ment Ihould not be fet afide, it was admitted to be 
the praftice of the court in all cafes except ejeft- 
ment, that where a judgment had been obtained, 
» though ftriaiy regular, yet if there could be a 
trial had without any prejudice to the plaintiff, as 
where no I0& of time, &c. the court would fet 
afide the judgment, . and order the merit to be 
tried ; but that in eje Ament the poflefiion is only 
changed, and the party is at liberty to bring a new 
ejeftment whenever he pleafed. 

Mr. Strange, contra. Though the Court of Com- 
mon Pleas jdways exercifed the power of fetting 
afide judgments in the circumfiances of this cafe; 
yet this court could not formerly do it without 
confent on both fides. But in the cafe of the Kif^ 
V. Gla/sy Hill. 2 Geo. 2. this court came into the 

£une 



Eafter^ 7 Geo. «• ^S 

fame practice with the other court, and that has 1734. 
been purfued ever fince here. ^^^ ^ 

agatnfi 

Formerly likewife it was an anfwer to a motion Passer-. 
for a new trial to fay it was in ejeftment, which 
was not conclufive \ but of late no regard is had to 
that anfwerr 

.The changing of poflefllon is a thing of very 
great confequence j it being often difficult for a 
perfon though really intitled to an eftate to make 
out his right, and fo may fail, vt^hereas he would 
be under no fuch hardfliip if he were defendant, as 
the plaintiff in ejeftment muft recover by the 
ftrength of his own title. 

The court clearly of that opinion upon confer- 
ence with the judges of the Court of Common 
Pleas } and faid there was no diftinftion made in 
the court between ejeftments and other aftions. 

Rule made abfolute, • 



Gamage againft Watkins. 

WRIT of error brought here of. a judgment in Defendant 
an aclion for three gui<ieas in C. B. the judgment, not held to 
for 14I. debt and cofts, and upon aftion brought in^an^aaton 
againft the plaintiff in error ba that judgment, he uponajudg- 

• , J /• • 1 V •! raent, where 

was held to fpecial baiK ^he original 

adbion did 

And Mr, Denntfon moved that the plaintiff in ^^^'^^^^^'^^ 
error might be admitted to imparl to the aftion 2 Stra. 975. 

F Pending J3^X^, 



£6 

1734.* 

Gamage 

againft 
Watkins. 
I Barnard. 

22. 
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pending the writ of error, and might be clifcharged 
on common bail. 

Mr. Strange^ ^ contra cited Chambers v. Robinforiy 
Mich. I Geo. 2. where it wa^ determined that fpe- 
cial bail might be required in the firft adion of 
debt brought on the judgment, though not in any 
fubfequent adion brought thereon. 

Mr. Dennifon. In that cafe no writ of error 
brought, and until that is determined, it does not 
appear that any debt is due. 



Lord Hardwicke, Chief Jujlice. It is pretty 
extraordinary that the pendency of a writ of error 
fhouki not be a good bar to an aftion brought on 
the judgment,, as it is 2. fuperfedeas to an execu- 
tion. But however, in tendernefs to the plaintiff" 
in error, we never compel him to plead, but give 
him leave to imparle, and there can be no pretence 
to hold the party to bail while the writ of error is 
depending. 

Probyn, Jujiice. It is a conftant rule, that no 
bail is required in a debt on a judgment where it 
could not' be required in the original adion, which 
appears here to have been but for three guineas, 
though the demand is now fwelled up to 14I. ; 
which was agreed to by the Chief Juftice^ who faid, 
at that rate bail will be given for cofts, which ought 
jiot to be {J)]. 

Carey 

{h) But in the cafe o£ Lewis v. Pottle, 4 Term Rep. 570. after 
a coniideration of feveral authorities} and a conference with the 

• judges 
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* Carey 

Garey againji Hinton. ^gaif^ 

HiNTON. 

TRESPASS quare claufum fregiu &c. the defen^ An informal 
dant pleads that the hens in qm^ &c. was his own ^^"^ "j^^^^ 
proper land ; the plaintiflF replies that it is his eftate 2 stra. 973. 
of inheritance, and his proper lands, and traverfes 2Kelyi53. 
that they were the proper lands of the defendant, ^^^^ ^^[ 
and i0ue joined thereon, and verdift for the plain- S» C 
tiflF. 

Mr. Ketilehy moved for a repleader, this being an 
immaterial Iflue, the words ** proper land*' not im» 
plying any poffefBon in the plaintiff, without which, 
tills adion being a poffeffory one, cannot be main- 
tained, and they will as properly fignify a r^verfioa 
or remainder in fee, 

Mr. Dennifdn^ this is an informal iffue only, and 
not an immaterial one, and fo cured by verdift, 
5 Co. NicholP% cafe, a Bulftr. 41. Moore, 464. 1 Swf, 
289, 

N. B. The meaning of the plea liberum tene^ 
mentum is, that tha defendant is feized 
in fee and has a right to enter, and the 
poffeffion of the plaintiff is admitted by fuqh 
pica* 

F a ^ Mr. Strange 

jud|»es of the Common Pleas^ ^ gootrary rule was adopted j and it 
is sow fettled, that a defendant may be held to ipecial bail in aa 
adion on a judgment for lol. for damages aad cofif^ thoi^b tdiQ 
original, debt alone were under ipl^ , 



6S 



Carfy 
agamjl 

HiNTON. 
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Mr. Strange at another day. This defect, if any, 
is cured by verdift, 5 Co. 43. Salk. 365. T>/v. 227. ; 
and the cafe of Tafeman v. Mufton^ Trh. i. G^o. i. 
In trefpafs the defendant pleads that A. was feized 
and demifed to him, and then prefcrib^s for a 
way ; upon a motion in arreft of judgment, after 
verdidt, it was objeded that the word feifitus might 
as well mean an eftate for life as in fee, and if it 
be conftrued for life only it will be bad, as a pre- 
fcription cannot be annexed to fuch an eftate ; but 
this defeft held aided by verdift : he cited alfo 
I Cro. 87. 2 Cron 679. 2 Saund. 317. Hob. 126. 



Lord Hardwickb, Chief Jujiice. The quefiion 
is, whether this* be an immaterial iflue, or only an 
informal one; if immaterial, though the fault lie 
in the defendant's pica, yet the court cannot give 
judgment but there muft be a repleader j but here, 
feems only to be a defed in form ;• the defendant 
here pleads they are his proper lands, by which he 
claims fome Idnd of property in them or other : 
the plaintiff replies, and fays they are his eftate of 
inheritance, and his proper lands, and nbt the pro- 
per lands of the defendant ; and it being found by 
verdid that they are not the proper lands of the 
defendant, nis plea is fsdiified, and it appears now 
he has not any property whatever in him ; and 
therefore the fubftance and merits of the cafe feem 
to have been in iffue, and determined by the, ver- 
did. 



Page and Probyn, Jufticesy of the fame, opi- 
nion, but Lee, Juftice^ feemed to think it a de- 
fed not cured by verdid j for though it does now 

appear 




appear the defendant had no property In the land, 
yet it does not appear the plaintiflFhad fuch an im- 
mediate intereft in the eftatp under which he could qm^ 
maintain an adion for trefpafs. Himtom. 

At anothei* day Lord Hardwicke gave the re* 
folution of the court. The verdict finds that the 
clofe, &c. is, and at the time of, &c. was the efiate 
of inheritance and proper lands of the plaintiff, and 
not the proper lands of defendant. We are all of 
opinion that this defed is aided by the verdidt, 
though it would be fatd on demurrer ; perhaps it 
might not have been fufficient to find that thefe 
were the proper lands of the plaintiff; but the ver- 
dia goes further, and finds that they were the 
eftate of inheritance of the plaintiff, which, in con- 
ftru£)iOfi, is the fame thing as if the party had al« 
leged he was feifed in fee or in tail. The words 
liberum tenemenium do not by their natural force ex- 
prefs a freehold in poffeflion, but they have obtain- 
ed that meaning by conftrudion, becaufe a prece- 
dent intereft (hall not be intended ; and the fame 
nile holds in conftruing the words " eftate of inhe- 
" ritauce." The <;afe of Tateman v. Eujion is a very 
firong one to fupport this verdict, and in that cafe 
1 Ventr. 123. was cited, by which it appears that 
the court will iatmd in favour of vcrdifts ; but to 
make this bad, there muft be an intendment of a 
prior intereft in fome other perfon, in order to 
deftroy this verdift. 

Rule difchargcd. 

Devbnish 
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Devenish 



Devenish again/i Meretins. 



Meretins. 



Plaintiff dif. TRESPASS for taking away a gun from, the 
plaintiff. The plaintiff difcontinues by leave of 
the court. 



coDUnuing 
an a6^ion of 
trefpafs 
againfl: a 
juftice of 
, peace for an 
aA done in 
the execu- 
tion of his 
duty, order- 
ed to pay 
double cofts. 
2 Barnard. 



373 
449- 
2 Stra 
S.C. 



432, 



Bairiesj ferjeant, moved for the diredion of the 
court to the mafter to tax double cofts, according 
to 7 Jac. I, 5* upon producing an affidavit that the 
adion was brought againft the defendant for what 
he did in execution of his office as juftice of peace, 
under the 5th jinne^ 



974. Lee, Jufiice^ cited .the cafe of Catheral v. Cooper^ 
where in a cafe of a like nature, a fuggefiion, of 
the like matter was entered upon theroU as a foun- 
dation to entitle the party to double cods. 

. Mr. Hayward^ for the plaintiff, infifting that the 
faft in the affidavit was other wife, a rule was grant- 
ed to {hew caufe why fuch fuggefiion ihould not 
be entered, that the party might have an opportu- 
nity of controverting the fad : 

In this term Lord Hardwicke gave the rcfolu- 
tion of the court. 

There are two queftions : the firft if the defen- 
dant be intitled to double cofts, under the ftat. 
Jac. !•? 



The 



Etffter^ 7 Geo. i 71 

The fecond what is the proper method of award- »734- 

agcnnfi 

As to the firft, though it has been infilled upon Meretins* 
that there ought to be a previous convidion of the 
offender before the juftice can juftify the taking 
away the gun from him, that feems not neceffary 
under this aft of the 5th Anne ; the fame authority 
by the fame claiife being given to lords of manors, 
who cannot as fuch conviftr It appears plainly by 
affidavits that this action was brought againft the 
defendant for what he did in the execution of his 
office as a juftice of peace. 

As to the fecond queftion, no fuggeftion upon 
the roll is neceffary or proper in this cafe ; all the 
cafes cited where fuch a fuggeftion has been enter- 
ed, are either after verdift, and no certificate by 
the judge of nifi prius^ or after nonfuit. in both 
thefe cafes a fuggeftion is very proper, becaufe there 
a judgment is given for the defendant, which is a 
proper foundation for entering a fuggeftion after- 
wards ; but in the cafe of a difcontinuance, no xjpon a dff- 
judgment at all is given ; but both parties are out continuance, 
of the court, and no cofts at all can be given in the ^re outoF* 
common cafe of difcontinuance : Indeed when dif- court. 
continuance is with leave of the court, we always 
do it upon payment of cofts, but the party has his 
remedy for them on the rule only ; the fame man- 
ner of remedy muft be for double cofts, and upon 
payment of them, the plaintiff to be at liberty to 
difcontmue (/). ^ 

LUMLEY 

(i) Where there has been a trial, and it does hot appear on the 
record 10 what capacity the defendant afted, in cafe of a verdid for 

hioi. 
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A. parol ao 
ceptance is 
fufficient to 
charge the 
acceptor. 
Ca. Temp. 
Hardw. 74. 
^Stra. 1000. 
S.C. 
Stra. 648. 
3 Bac. Abr. 
64. 

3 Bur. 1663. 
Doug. 247, 
296- 

4 Com. Dig. 
241. 

4 Vin. Abr. 
250. pi. 12. 
1 2 Mod. 

545- 

7 Mod. 87. 
Mol. 280. 
Cowp. 571. 

1 Atk. 612. 

2 Wilf. 9. 

I Term Rep. 

269. 

I Term 

Rep. 182. 

'Efpin.N.P. 

41. 

Bayley, 60. 



LuMLEY ^Tg-^z/n/? Palmer. 

ACTION againft an acceptor of a bill of ex- 
change, tried before Lord Hardwicke this term ; 
upon the evidence it appeared to be a verbal accept- 
ance only, which Lord JJardwicke thought fuf- 
ficient. The ftat. 3 & 4 Anne c. 9. § 5. he faid 
made an acceptance in writing neceflary only for 
the purpofe of charging the drawer on proteft with 
damage? and intereft, and not to bar the party from 
charging the acceptor ; and by no other conftruc- 
tion could the 9th feftion of the ad be reconciled. 
Verdift for the plaintiff", with liberty given to the 
defendant to move the court, 

Darnelly ferjeant, moved for a new trial, and 
cited the cafe of Rea v. Maggoty in the fittings af- 
ter laft term in C. B. where his client was nonfuit, 
for this objef^ion : — it was agreed that Lord Ray- 
mond always ruled it in the fame manner Lord 
Hardwicke did this. 

Lord Hardwicke faid it was much to be wifti- 
ed the courts of Weftminfter Hall were more uni- 
form in their refolutions ; efpecially in cafes which 
occur fo orten, and which are of fuch univerfal 
concern, and adjourned the determination of it 
until he had conferred with Chief Juftice Eyre. 



N. B.Thc 

him, the judge who tried the caufe fhould certify that he was aft- 
ing ia the execution of his dyty. Fid, Grindky y. HoBoway^ 
Doug, 307. &f m notts. 



£qfier^ 7 Geo. 2, yj 

NI B. The cafe of Erjkine v. Murray ^ Mich* a Geo. 
2. was cited, which was an adion againft an ac- 
ceptor of a bill of exchange. Demurrer to the de- 
claration, becaufe the acceptance was not laid to PalbTer. 
be in writing, and the objedion o vcr-ruled. ^ L.d*R^ ' ^* 




1542. 



Lord Hardwickjs faid he thought that cafe no 
authority one way or other in this cafe ; for though 
an acceptance in writing fliould be neceifary, yet 
it need not appear on the declaration, but it would 
be fufficieht to give it in evidence, which conftruc- 
tion has prevailed on the ilatute of frauds in r^ard 
to things required to be in writing. 

Adjourned (k). 



The King againjl The Bishop of Litchfield* 

MANDAMUS granted to the bifliop of Litchfield A manda- 

to licenfe one Rujhwortb^ who had been elefted by Jhop to H-^' 

the inhabitants of the city oi Coventry ufiier of a cenfea 

free grammar fchool there founded in the reign of ter?— mum 

Henry 8. by Mr. John Hales. ' * that a caveat 

rp had been en* 
tered, with 
articles an- 
nexedt and that be was proceeding to enquire into the truth of them, is good, by 
way of temporary excufe, 2 Stra. 1023. 2 Barnard. 365. 428. S. C 



(i) There is no further accbunt of the cafe in this colJc^ion, 
but the judgment of the court appears in 2 Stra, 1 000. and Ca. 
^Temp. Hardw. 74. — In I Atk.6i2* Lord Hardwtcke cites this 
cafe of Lumley t. Palmer as having ^een determined after, a con- 
fcKDCe with the judges of the Common Pleas. 
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of Litch- 
field. 



To this mandamus the bifhop returned, that by 
the ancient canon law the power of licenfing fchool- 
matters belonged to the prdinary ; then the canons 
The Bishop of '1603 are fet out, the 77th of which requires fuch 
licenfe to be had, and that Rujhworth is a perfon in 
holy orders ; that a great many perfons who are 
eleftors were diffatisfied with his eleftion ; that ap- 
plications had been made to the biihop by way of 
petition, and affidavits to fufpend the granting him 
a licenfe until the next vifitation, when they would 
make it appear he was a perfon of a very fcandalous 
and profligate life, and very unfit for the education 
of children ; that at the vifitation a caveat was re- 
gularly entered againft granting fuch licenfe ; that 
Rujhworth appeared thereon, and the articles of 
complaint were exhibited againft him, which in 
the return the bifhop fets out in hac verba. Then 
the biihop fays, he has not refufed to grant him a 
licenfe, but has only fufpended the granting of it, 
until he has received fatisfadion whether he is a 
perfon proper to be licenfed or not. 



Birchy Serjeant, againft the return. The allega- 
tion that by the canon law the ordinary has a power 
to compel fchoolmafters to take a licei)fe as a quali- 
fication to teach fchool, muft be proved on the 
other fide. It does not appear what the nature of 
the affidavits is, nor that they were fworn before a 
perfon properly authorifed to adminifter an oath, 
as is neceflary. Latch. 39, 133. The ftrideft cer- 
tainty is required in returns, Salk. 432. It does 
not appear that Rujhworth was fummoned to anfwer 
the charge before the licenfe was refufed, which is 

*neceffary 




necefiary in. all cafes/ The King v. Dr. Bentley(J)i 
held there could be no fufpeniion or degradation 



The Kino 



without a previous fummons ; the articles exhibit- againfi 
ed againft him are not material, there being no fen- The Bishop 
tence therein. field. 

Mr. Parker on the other fide. Mandamus lies not 
for fuch an office as this. Style 457. (jn\ i Sid. 
40. (»), I Keb. 5. In the cafe of Vincent v. The 
Bijhop of .Londonj Trinity 13 Geo^ i. in the Exche- 
quer, that of Fulton v. Reynolds^ Mich. W. 3. was 
cited, where it was determined that upon the or- 
dinary's refufal to licenfe a ledurer, a mandamus 
lies not, but the remedy is by appeaL 

« He cited then feveral authorities from the canon 
law in proof of the ordinary's power of licenfing, 
and 23 Elit,. i. § 6. i Jac. 4. S 9* ^3 & ^^4 Gar. 2. 
4. as fo many parliamentary recognitions of that 
right, 2 Lev. 222. The ordinary may punifli for arry y. 
teaching without licenfe. Peffer. 

The incertainty of the return with refpcft to the 
affidavits not material; for it appears that this mat- 
ter is depending in a proper court, and until it is 
determined np mandamus lies, 5 Mod. '374. Sir 
Rich. Raines*s cafe (^ojj mandamus lies not to com- 
pel the granting probate of a will, while it is in a 
controverfy below, Farr. 143. Mandamus refufed 

to 

(/) Z Stra. 912. 2 Barnard g. Fort. 202. 
(m) The ProieBor v. Craford. 
(«) Stamp^z cafe. 

{o)iSalk. 299. 3 Salk. 162, 233. Carth. 457.12 Afo^/. 205. 
ftirjio. X Ld.Raym. 361. 3 P. ITtlliam, 337. 
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1734* to admit aledurer, it appearing the right was in 
tontroverfy, and ia a proper method of determina- 
tion. 



againft 
TheBisHor 

of LiTCH- 
VIELB* 



The ordinary in this cafe afts judicially and not 
minifterially, and in fuch cafe a mandamus lies not. 
This like the ordinary's power of examining a pre- 
ientee to a living, and he is the fble judge of his 
qualifications, 15 Hen. 7. 8« 5 Co. 57 {p). 

Lord Hardwickk, Chirf Jufiice. There are fc- 
veral things confiderable in this caie : firft, with 
regard to the ordinary's power of (Compelling fchool* 
mafters to be licenfed; fecondiy, whether he afis 
' judicially or minijlerially in this cafe? thirdly, whe- 
ther fufficient matter be difcloied to the court to 
induce them to fufpend the granting a peremptory 
mandamus ? 

^s to the firft, it is pretty extraordinary how 
the keeping a grammar fchool fhStdd be matter of 
eccleiiailical conuzance ; many authorities have 
been cited from the canon law in maintenance of 
that power, but that is not fufficient, unlefs it ap- 
peared thofe canons had been received. Hie a- 
nonsof 1603, ^^ ^^^ obligatory on Che laity, as 
they have never been confirmed by aft of parlia- 
ment : but however that is not material here ; this 
being the cafe of a clergyman. 

If the bifhop afts judicially^ a mandamus lies not 
to compel him to grant a licenfe, but only to de- 
termine 

{p) Sfec9t^s caie. 



termlne the one way or the other, as we often 1734* 
grant them to give fentence generally, without ^k^tr "^ 
direcHng them what fentence to give \ fo to give agm^ * 
judgment in inferior courts. But if he a£ts mhi- Thc^BwHo*' 
fterial/y^ znd it appears to us that the perfon apply-, mbij*-* 
ing for the mandamus is qualified for th^ Office he 
prays to be admitted to, then a mandamus goes,, 
requiring his admiffion. I fhould doubt whether 
he a6l6 in a judicial capacity in this place. The 
office of parifli clerk feems to be much more of eo- 
clefiaftical conuzance, yet there the ordinary ads 
only minifterially, and mandamufes are often granted*.. 

As to the third point it feems very confiderable - 
that a caveat being entered, and the matter pro* 
perly depending in the bifliop's court, that fliould 
be a temporary bar to any mandamus. This is. much 
like the cafe of Sir Rkhard Rhaines^ 

Lee, yuftke. Whether teaching fchool is a mat* 
ter of temporal or ccclcfiaftical conuzance has been 
muchjitigated, nor do! know whether it has ever 
been determined. The laft time this matter . came 
in queftion, was the cafe of Matthews y. Burdeit^ 
Salk. 6y2' It has been indeed determined to be of . 
temporal conuzance in refpeft to the penalty in- 
flicbed by the 1 Jac. i. 4 Carth. 464. ; but the quef- 
tion feems not very material in this cafe; the acts 
requiring a licenfe to be had, ncceffarily imply a 
power in the ordinary of granting fuch licenfe; 
and in confequence of that, it feems they have a 
difcretionary power of judging of the qualifications 
of perfons to be licenfed : In the cafe of the King 

v. Wallace, 
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The King 

ageunfi 
The Bishop 

of Litch- 
field. . 



V. Wallace J Trin. 2 Geo. i. the like application for J 
mandamus to grant a licenfe to a fchoolmafter. 

Lord Parker, Powys, and Eyre, hold fuch 
mandamus would lie, Pratt, contra j but it appear- 
ing the right was in controverfy in a proper man- 
ner, it was denied until that matter was deter- 
mined. There are certainly feveral authorities fince 
that cafe in Styles^ that a mandamus will lie in this 
cafe ; of late mandamufes have been carried much 
farther than formerly. 

Lord Hardwicke. I make no doubt but the 
ordinary has power of judging of the perfons ; but 
it is very material whether that is founded on the 
canon law, or any implied authority by the feveral 
afts of parliament. If the firft, this^ court has no- 
thing to do in it, bi|t the party mud take his re- 
medy by appeal to fome fuperior ecclefiaftical court; 
but if he derives his power from the temporal law, 
be mud proceed according to the limitations 2m- 
nexed to it, and we are judges whqther that power 
is properly e«cuted or not. 



Adjourned (y.) 



The 



(q) No further accoont of this cafe occurs in this colledioD, but 
it appears from Sir John Strange % report, that the return was allow- 
ed, 2 Stra* 1023. 

This rule, that the pendency of the fuit in the inferior court is a 
fufficient reafon to induce the fuperior to poftpone its interference, 
has been recognized in feveral cafes. The King v. Dr. Betiifivorth, 
jindr. 365. Where the Khg v. the Bj/bop of Litchfield was cited by 

the 
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The Kino againft Dodor Betsworth. IgJ^ 

Dr. Bets. 

MR. Tavlor moved to fuperfede a mandamus ,„y°^^r* 

to the prerogative court to compel tne probate of a ftit below is 

will, quia erronici emanavH^ upon producing an a£E. commenced 

davit of the proceedings in the court below, where- the applica- 

by it appeared that the will was litigated there ; and t»on for a 

to prove that the court would fuperfede a manda- ^T court' 

mus under thefe circumftances, and not require a will not fu- 

return to be made thereto, he cited Sir Richard ^^^ ® ^ ® 

jRaines's cafe, 5 Mod. 374. 2 Baimard. 

420. S. C. 

Lord Hardwicke, Chief Ju/tice. It appears the 
litigation of the will was fubfequent to the time of 

the 



the court. The Km^ v. Dr. Hay, 4 Burr. 2295. Lovegrove v^ 
Beihell, I Black. 66^, The King v. Rhodes, i Stra. 703. The 
King V. Philips, Ca, Temp. Hardw. 241, The King v. Bowerman, 
B. R. Wejlminjler, Eajl 1789, which was an application for an in. 
formation againft the defendant for carrying off Mifs Fuft^ Upon 
fhewing caufe, Mingay ftated that a fuit had been inftituted in the 
ecclefiaflical court to annul the marriage between Mr. Bowerman 
and Mifs Fuji, which foit was flill depending ; and thereupon the 
court ordered the rule to ftand over. The King v. Wejlropp and 
others, B. R. Ireland, Trin, 1 792, information againft the defon- 
dants for a confpiracy, for that they having prevailed upon a youiig 
gentleman of the name of Spread to fpend a few days in their houfe^ 
gave him a quantity of liquor, and while in a ftate of intoxication, a 

marriage-ceremony was performed between him and Mifs W . 

Upon fhe\ving caufe, it was ftated, that a fuit was depending in the 
ecclefiaftical court to compel a performance of a contraA of marriage 
which had been previoufly entered into between the parties. — The 
court defired the matter to ftand over, with liberty to apply again, 
in cafe of any affe6ted delay in the proceedings below. MS. Ca. 
Trin. 1792- 



So 



The King 
RsFrr. 



Indidment 
againft a 
clerk of the 
market for 
extorting 
fees. 

2 Barnard. 
43^ S. C. 
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the mandamus i^Tued, and in that refped: diiUnguiili- 
able from the cafe cited, as this writ can hardly be 
£iid to have ifliied erroneoufly, when at that time 
there was no controverfy about the will, and whea 
there is none^ a mandamus properly lies. 

There was a rule to fliew caufe, which was af- 
terwards made abfolute by confent of tk 
other fide, and the mandamus went. 



'IhtKii^G againft Rev 1T0 

THE defendant having been found guilty of 
extortion, for infifting on extravagant fees from 
feveral tradefmen, and as fervant to juftice Rob^} 
clerk of the king's market, &c. Mr. Strange mov- 
ed in arreft of judgment, that the indidtment was 
for taking fourteen pence, for examining, roarkbg, 
and fealing 14 pots; and though the defendant 
could not be juflified in taking any fee for exa- 
mining, yet it appears by 4 Inji. 274. that for 
marking and fealing there is a fee due, and the of- 
fence being charged intire, the judgment is ill. 

The Court clearly of opinion, that the defendant 
being found guilty generally of the indiclment, 
they could not enter into an enquiry of that na- 
ture now.. 



Objeftion ovcr-i^ulcd. 



Tbt 



TiiE Kino 

The King againft The Archhifliop of CANTpaauRY. ^/^^''^^ 

^ -^ '^ ■ The AncH- 

"* ' SISHOF of 

MR. Mettieiy moved for a mandamus to be di- Canter- 

BURY 

refted to the archbiihop to admit Mr* John Aujiis _ 

to a fellowChip in AliSouls College, in right of his college upon 

being related according to the provifion of the fta- » private 

• r /< 1 • I • f • foundation 

tutes, the powcff* qf fii^lymg this vacancy having refufe a copy 
devolved to the archbiihop as is directed by the of their fta- 
ftatutes, when there has been no eledion by the may be had 
coHege wi(hln the tinae prejfcribcd for that purpofe. by ^f in 

But the original ftatulos not being produced, nor j^Barnard/ 
any copy regularly attcftcd, the court denied the 437* S. (?• 
motion without eoteiing into the queftion, M^ie- 
tiker a mandamus would lie or not ? And though it 
appear^ by affidavit that application had been 
made to the college to infpeft the flatutes and take 
^ copy, and that denied; yet the court faid they 
could give no relief by rule or otherwife, tlwEC be- 
ing no pi'oceeding depending in that court ; but 
the remedy muft be by bill of difco^ry in equity. 



Thft E^QWtQjrs of Low again/i Bjiown. 

MR. Miller moved to enter up a judgment up- ^^ executor 
on a warrant of attorney given to the plaintift's tef- c^not enter 
tator, and cited Salk. 117. whicrc leave was given ^Pi"^g9eDt 

' ^ & upon a war.- 

to baron and feme to enter up a judgment on war- rant of at- 
rant of attorney given to the feme when foie. irhw t^fta" 

tor. 

G Lord 



8i Eaftir^ 7 Geti. I4 

1734. Lord Hardwickf. There the judgment enter- 

^~^^^ ed up by the tame perfon, and the hufband is join- 



againfi 
Ellams. 



ed only for Gonformity. 



Motioii denkd. 



tlic King agatnji Ellams. 



Amendmeht 

allowed in an 

ipformation 

quo warrcM' 

to. 

2 Barnard. 

402, 440, 

445- 

Ca. Temp. 

Hardw. 42. 

s. c. ^^ 

2 Burr. 
1098. 

CowpJ*407. 
Doug. 1 141 

1 Term Rep. 
782. 

2 Term Rep. 
707. 

3 Term Rep. 
349. 657, 

749- ^ 

4 'f erm Rep. 
228,457, 
689. 
Andr. 15, 

77. 1 10. 
io8, 305, 

581, 387, ^ 

Vein> & 

: ciiv. 203. . 



INlFORM ATION in the nature of a qm warrant 
againft the defendant, as a mayor of Cbefter. The 
defendant in his plea fets out the charter of incor- 
poration in the time of Henry 7, by which it appean 
that the citizens of the city inhabiting within the 
city and the hamlets and fuburbs thereof^ are to 
nominate two aldermen, one of whooi is to be 
elected mayor by the mayor and ald^rmea and fhe- 
rifis, and then fets out the noitiination of himfelf 
by a major part of the citizens^ not faying any thing 
of the inhabitancy. To this there is 2 demurrer, 
and ifTue taken on the allegations in the plea of 
his being an alderman, which iiTue went down to 
trial, but there ^\'as no trial thereon by reafon of a 
challenge to the array. 

Mr. Hu/py moved to amend the plea with rc- 
fpecl to the omiflion of alleging the inhabitancy^, 
it is no unufual thing for the court to allow amend- 
ments even in indiAments and informations for 
mifdemeanors, 5 Cro* 1 44. 



The 



Eaftef'^ 7 Geo. a. 83 

Thc.cafeof the Kin^v. Hays iq\ HUL i Geo. 2. I734» 

indidment for forgery, after trial and fecial vcr- r^T^^T*^ 

difft found the court gave leave to amend the word agamj 

perocbia^ and make it parochia. Ella*i». 

Thefe informations are in the nature of civil fuits» 
and by. the 9th Anne it i» exprefsly provided, that 
the fiatute of jerfails fhall be extended to them. 
Wilkes v. Rich. (r>, Mich. 6 Anne. Covenant not to 
ad after fuch a day, and in alleging the bread^ it 
was laid, that he 2Ld:td poftbacy demurrer, and after 
argument thereon, the court gave the plaintiff 
leave to amend thereon. 

Malm/bury cafe, Pa/cb. 9 Anne fsjj information 
in the. nature of a qtio warranto againft the corpora* 
tion ; a miftake in the name of the corporation 
pleaded in abatement, and that redified on motion 
to amend. 

Foote y. Prowfe^ Midake in the defendant's name 
fct right after the plea in abatement. Collins v. 
Cok^ Mich. 10 Anne. There was an amendment in 
a jpipder in demurrer, after a writ of error brought 
in the exchequer chamber. 3 Leo. 347. Bearcr^f^ 
V. The Hundred of Bumham Slone^ and a very ma- 
terial cafe cited there. 

Mr. Booile^ fenior. The King v. H^gAer, in- 
formation in the nature of quo warranto z^^inA the 

G 2 mayor 

(q) I Ld. Raym, 1518. ' 

(r) IX Mod, 133. , 

(/) 2 Strj. 739. in the margin. ., .^^^5 .^, 
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1734.^ roaiyt* t^i li\>ePpQik Th^ defeiMb^'i plea ftatod tlie 
l^Kujo^ charter, wliiicb rrquircd tfic daSicm of the mayor 

i^ti^ tio be by tke m'ayor^ bailtfis, and bvii^ffcft, amd 
Ei,i.AM«» ^Q |jg <worn before the lowi inay^r adid b^ifis : 
Then the plea fets out, that he was (worn before 
tlie fldiayor, cind two other pcrfons then biflifid, but 
the chtiftian name of one of the baflifis tras imf* 
taken, Fitet fbr Hx^rt^ which ^oldd ocrt^oly have 
been a fatad variance at the trials The inibnnfttiof^ 
Was it ifliie, a;nd carried ddwn to trial : upon de< 
faodug this matter by counfel on both fides^ before 
Lord Ratmokd at his cfaambers^ lie gsre teifve to 
amend. 

Mr. Strange. Nothing more comtaofi than after 
dcMPorref and joinder to i^ve leave to amend a 
general meoiorandum, where it appears tshe cafufe 
of adion is fobfequent to the time of the tdtion 
brought, Ruffelw. Martin^ and Ruffelv. Thorpe {t)^ 
Pafch. 10 Geo. 1. So when records of ntfi priut are 
Tiiig. 193. made Up, ftind the caufe carried down to trial; 
J^cbtfi of Marlbwmgh v* fVmdmoi^i^ Tpin, 1750 (v>, 
the King v» ChariwfiBottb (^J^ indi^dmeat iot forg- 
ittg a warraM of attotftey to c€«feis judgjttjent; 
toave gi^n to ameDd a miftake in the warrant on 
the day isi trial, though th^t was the gfouad of 
the charge. 

Cr$^Uv. Jches^ Fufch. ^a G«>. t. f», the Itaf- 
tttt^ of KiBltaltoDs (beaded in ifffim^ti ^he flhintiff 

replies, 

(0 I Stra. 583. 

iy) 2 Stra. 890. I Barnard. 4^^, 41U. 

(k) 2 Stra. 871. I Barnard. 342. 

(j) a 5/ra 374. Crokm^. Joiuu 1 Li. Raym. I441. 



Kpfo, fufd nSh iMcipUifoA tali J9;i, irfdii» tko ^ ] ^^^. 
jwwrs. To thfa tinro is a demiirrcn and after ihe ^^y r ^ 

The &TM6 
court u|»Bayguff;irat thfircbn btihglvca their ^- ^^^^ 

qion th^t (they pugfat tp faaye flicxirii thgt tlus tdbioa f^tiioir; 

wit| ^onmmed distmi^ and hamft &t ibrth the GOiiti« 

iiUBiice, the c€^it gave ioaTie %o Qiake diat am&ndiN 

Aidtsiortb fx). 

Mr. i?^^, junior^ 2 Mo^* 1679 the ptea ecm* 
eluded to the country, which ought to have been 
u^tl^ {^irenBent after demurrer cfacreto, i^m^nded^ 

Ml^ i\fwkr, on .the othitr £de, dted f&toji v. 
Walker^ Mui). 3 Cr^ 2* (ii), where, on the con. , 

dufion of the plea it was faid, fed aaionem^ inftead 
of fi aSlionem fuam habere debeat\ to this a ^ismur- 
rer, and this miftake ailigned for caufe :, upon mo- 
tion to amend, the court would not grant it, but 
being after fatis6ed that the draught of counfel wa^ 
right, and that this was only an error in tranfcrib- 
ing, the amendment indeed was allowed upon au- 
thority of Brownjohn v. Doily ^ mil. 8 jlnncj where 
in replevin and avowry for rent, the diftrefs was 
laid to be prior to the time the rent incurred due, 
(demurrer and a con/ilium thereon, the draught of 
the coun&l appearing to be right, the court gave 
leave to amend. 

I^ord Uar|)wicke, Chief Jufiice. It appears by 
the words of the gtli Jrine^ that trials on informa- 

tions 

fzj } Barnard, 291. Punmoiv. JU'tvorib^ 
faj 2 Stra, 8^6. 1 Barnard. zi$^ 2^0., 
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En/ler^ 7 Geo. 2. 

tions of this kind are to be had in the moft expe- 
ditious manner,; as they are brought to. try the 
right to offices, ^determinable in a year or other 
ihort time, and therefore any attempts to prolong 
the time of trial, muft meet with no encourage- 
ment. It would be proper that fome iatisfadion 
ihould be given to the court by affidavit that no- 
thing of this kind was intended here, but that it 
was a miftake only in the perfpns concerned in 
drawing the plea. 



I 



As it would be irregular to read any affidavit of 
that kind on fliewing caufe, as the prefent cafe is, 
the rule wis difcharged with liberty to make ^n 
original motiop for amending another time. 



Trinity 




SK 



•M unmnmrm 



Trinity Term, 



ytk & 8]th Gep; I J. 1734, 



The Kino againft EhLAMf^^ /upra. 



XJPON (hewing caufc pn another rule why this 
amendment fhould not be made, it appeared by 
affidavits on the defendant's part, that in this mif- 
take there was no affe^ation of delay, but that it 
Mras occafioned merely by inadvertency, and the 
hurry of bufinefs the counfel who perufed it were 
in. And to obviate an objedion that the Ipfs of a 
trial in this cafe was a reafon why the amendment 
ihould not be allowed. It appeared that an iflue 
was taken on one fa6t charged in the plea and car- 
ried down to trial, and the array there quafhed 
bv the defendant, the venire being dire£ted to, 

and 
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and the jury returned by, one who was a frecmah 
of Chejierj and that had iflue been joined on the 
other fad, to which the demurrer was» that would 
Ellams. Yxzvt met with the fame fate, as it was liable to the 
f^me obje6tion. 

Some of the cafes cited againft the amendment 
were, Popb. \^ij 444. 5/^ $^*'^ kontra^ i Ventr. 
• 221. 2 Saund. 40 r. Cro. Car. 147. 

Lord Hardwicjce, Chi^ J^^ice. This amend- 
meht mult be g;rdiliidfcd at aWrttnbtt fei^ix, no pro- 
vifion being granted for any fuch amendment by 
flatute. The pradlice of the court is much altered 
in this refpedl ; anciently a party was not fuflkred 
to amend after entry on record ; * the common 
form of faying on fuch motions, " All is on paper," 
is a proof of it ; and the cafes of amendments are 
not reducible to thp getier^i rules laid down, for, 

Firft, it is faid there muft be fomething to amend 
by ; but that rule holds not in amendmca^ts 1A- 
fare judgpient. However after^ many cafes may 
he cited to the contrary whjqh h^ve been on thefe 
^cca^ns* 

^Gondly:, it is £ud errors in law are xx)t aniend- 
aWe, but only mifprifions of clerks ; but it is 
clearly ptherwife^ 2 Saund. 401. 2 Ve^tr. 221. 2 Mod. 
iUy. la Mojiyn y. Tolly ^ 3 Geo. i . (^), in the ex- 
c^(|uer, adion for a nyfance^ demurrer to the de- 
^Ur^tion^ a^d Jpinder in demurrer; leave then 

^ven 

(*) Cum. 42, 5f. 



£|^i.AMl. 



given to withdt-aw tht tfeomit^r^ and vo |>lead die 1734. 
genetal iffiie- t^?£^^ 

Thirdly, amendments fatd t6 bt altowiW^ ^^f 
where no trials have been ioft ; btit I kndr# ftd 
cafe where that has been Uid dasCn. A great nuW^ 
bcr of amendments have been a!k>wed after iirgu. 
tnents on demurred, whete tfiab'tntift gtM^^Mf 
have been loft. 

IPourthly, it is faid fame fexttatrtxlin^ty ^i^end- 
ments have been allowed, but that ha^ been whdTt 
the party would otherwSfe be deprived pf hh im&- 
tion, and lofe his right, as in the cafe of the Duchf^ 
tf Marlborough againft Widtncre on tl)e ftat4it« ^f Ut 
mitations, and the cafe ftated in 3 Lfo. 547. ifM^ 
was an action on the ftattxtc qf Hue aa>d tSry^ 
whicti muft be brotight within a year aft^r the <robf 
bery, but fute the lofs of an d&De b of aft gnsi| 
cohfequeqce, and dderves as onich favour* 

It is &id, this is a criminal fuit. I cannot fay i^ 
is &ch ; it feem^ fo indeed in tt(pb£t ai tiie fine 
which m^tt be fet on the to^viftion, but lim li» 
other l-efif)efirs, it is mer^ tivil ; a Tdateinr is to be 
appointed by ftattfte, Cofts are to be "p^A^ and a 
method direfted "for the ttialcff a right, «md it 
feems not to differ from trefpafs sphere the defe&r 
dant is fined. 

But fil^pofing it was a criminal fuit, that would 
make n^ cftSextviCJ^. In amendments at common 
^aw, there is no diftindipn between one and the 

ptber J 
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Ellams. 

The ftatute 
of jeofails 
confined to 
ciTil fuits. 



There muft 
be probable 
error to in- 
duce the at- 
torney ge- 
neral to al- 
low a writ 
of error. 



Other; that cUffereiice is founded merely on the 
ftatute of amendments and jeofails^ by the word^ 
" plaintiflP' and " defendant/' and therefore it has 
been confined to civil fuit^; the queftion then is 
reduced to this point, whether this cafe is under 
fuch circumftances as may induce the eourt to exer- 
cife their (dilpretion in ordering this amendment to 
\)c made ? No trial appears here to have been loft, 
but the contrary on affidavits. I was very doubt* 
full of granting this amendment, until fatisfadion 
was given to the court, that no delay was intended 
in the cafe, which matter is now fufficiently clear* 
ed up. Iflue in this caf<? might haye been joined 
on the plea, and if a verdiA for the defendant, ad- 
vantage might haye been had of this miftake, hj 
writs of error. Foj: though in indidments, . it is 
neceflary to give the attorney general fome fatisfac- 
tion of a probable error, in order to obtain his Jkt 
for the allowance of the writ of error ; yet it is not 
fo when a right is cpnfernecfy ^ ^n the t)refeat 
cafe. 

The other judges concurred in omnibus^ but Lee, 
yti/iice^ faid he was at firft a little in doubt on the 
diftindion taken by Holtj Chief Juftice, in Salk. 
50. but faid that rule will n5t hold, as appears by 
feveral authorities: 2 Mod. 167. is exprefcly othef^ 
wife. 

Rule for the amendment made abfolute. 



Cqlonbjl 



COLONEf- Pl^T^S CaS£. p!tt s 

(Cafe. 

IN £?fter T«rm, ferjeapt Darriell moved to difr A njembcr 
charge the defendant out of execution, upon affi- ^frcftlarwr 
davit that he was a member of the late parliament, days after 
and that verified by producing the return to par- ^j^o^'^T-^' 
liament^ which was difTolved the 1 8th Aprils and charged upr 
the defendant taken in execution the 20th. It was <>" '"^w^"' 

2 Stra. 985. 

iniified his ppvi^ege intided him to a reafons^ble Ca. Temp. 
time, eundo isr redefindo^ apd that two days could not ^g^^^^^^^* 
be looked upon to be fuch, and jcited 2 Lev- 72. 5 422, 453, 
upon this a rule to fliew caufe : and the fame term, 448- ' 

rt . /. 1 r It. Cxinn. 16. 

upoa tbewipg caute, the cafe was^ opened thus:— Fortefc.342. 
Colonel fitty being in cpftody at the fuit of feyeral ^^"^-^T 
perfon^ who had a&ions depending ^gaiflft him in ^^ 
comppn pleas, w^^ remove^ by hab^ajt aovpus intq 
the King's Bench prifon, at the fuit of feveral per^ 
fons in anions brought in the King's Bench againft 
him, and there charged with declarations by many 
of his (:reditor§^ who povjr oppofed h|s 4ifcharge, 

Mr. Capper y for one^ of the plaintifiii, who had 
delivered a declaration to him in cuftody, infilled, 
that this method of application for his difcbarge 
was improper, for he ought to proceed by writ of 
privilege, as in Dyer 59. TAat the defendant by 
removing himfelf by habeas corpus into this court, 
had thereby waived his privilege, if he had any, 
and might now be charged in cuftody. 

Mr. Wynne^ for another plaintiff. The principal 
cafe in 2 Lev. 72. relates only to peers; but the 

privilege 




J 734* privilege of members during the parliament cannot 
be denied. All the books fay, durante parliamenio^ 
or durante fejftme^ tiytr. 60. 4 //j/f. 46. An inftance 
pf wages allowed for no more than 2J days in the 
ivi^hole, fr<i ^^pei^ fm nymendo ad partmmemum 
ibidem tmr^ndd (Bt ininde ad propria r^dmtndb. 

In HaketuelTB. Modus Tenendi P^rfiatnmnm^ 63, 
208. Sir f homos Thorpe cafe (h)^ who though 
fpeftker, was taken in execution during a proroga?. 
tion of parliament, and could not obtain bfs dif^ 
charge when the parliament met agaip, but they 
chofe another ipeaker. 

The renKmi] of himfelf by hAeat ^twpus |s a 
waiirer of his privilege^ Dyer 33. Bro. Tit. i/Vrwfe^ 
a6. But however, if ^« privHtge *)c aflowable, 
yet it it nt> othefwife $» than by plca^^fig^ Lmh. 
48. QyetHo, 

Mr. Brmty, for another creditor, dtccj Crompt. 
JunJUifff 1 1. 4 /^f. i4> to (hew pfi^ege continued 
ino longer than during parliament. He infifted that 
the defendant had particularly waived his privilege 
in tlve cafe ^ his cKent^ having defired him to 
charge him in cuftody yrith a declaration, assd told 

Vim 

(i) TTiis cafe is alio ftated in TJatfeWz Prec. i vol. 29. It wa9 
determined in die 3 1 ^ 52 Hol 6. ; and the opimoD entertaioed 
of it at a fubfequtot 'peiiod, wxj ^ffcur from the ^xpedbms of 
Sir N. Rici^ who^ in i6io» when this cafe wa» cited, £ud, *' It 
<«is acaiehegottcn bythe ioiquityof Dbetimesy when ciNs 4i4ce of 
** Ttrk might have an overgr«vo power la it; and t(ieie&re 1 viih 
** i% may qot be meddled with.^' 
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Um it ^uldbe for th« advanmgc of tto& bdtb^ , ?e»|i* 
^bifhi waiA verified by affidavit* 

Mr. Dennifon^ for another. Privilege in this 
cafe ovghx t^ have been pleaded, and a writ (^ pri- 
vilege ainnexed to his plea, i Sid* 42* \ K^» 3* 15^ 
A locdof parUammt muftpkad hU privil^^^ Siki^ 
2Q. Vidian'^ Eniries^ 9j. 

Cb^ftpl^r &rjeant» on the other ll<ie4 Privilege o£ 
members of parliament is a pre&x^ive rt^^bt, Dysr 
60. ; and it never was doubted as to arreft on me/ne 
procds, whatever it might be in cafe of an sxi^U'^ 
iim^ Mwr 75, LaUb. 150* The ftatote i Jac. i* 
c< 13* fuppcdfee members to be liaUe Co .he difoharg- 
ed out of ejEecutiqiin in the right of thear privilege, 
and fiibjeds them to be taken, in execution whe^ji 
thatecafes^ 

In Tborp*^ G^fe, which like^ife appears iii Moor 
346, the lime o£ privilege tnigfat be out, fior any 
thinjs which appears to the contrary. Jn Bro^imL. 
91, no objection there taken to the allowance of 
forty days privilege before and after, &c. The 
ftatu«e ^ HoiL fi. 16. Deqxiiite the attendance of 
members to the end of the paxiiament, and timis^ 
therefore oitglu to be allowed after the diflblution 
of it, fot returning to their refpeftive habitations. 
The law of :parliaideiit is part Of the law of the land, 
and muft be obferyed in sdl courts, SalL 512. This 
b a proper method of afptication, without plead- 
ing the privilege, and not luilike the di&harge Up- 
on motioQof a per&n arnefted upcm Sunday, if 

no 
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1734. 1(0 advantage can be taken but by pleading, the 
party may be deprived in'mlny inftairces of that 
benefit for a long time. 

Mr; Strange^ for the defendant. Some things 
may be left out of the cafe ; as, that the defendant 
advifed one of the parties to charge him with a 
declaration, that being immaterial, it not being in 
the defendant's power to waive his privilege, if he 
is really intitled to it, as every member of the 
houfe, aiid ihe publid, is interefted in it. 

It is faid he was only charged in cuftody at the 
fuit of tbefe plaintiffs, and hot arrefted originally 
by them, and therefore as to thofe fuits, his pri- 
vitege will be no proteftion :— but furcly, if the 
original arreft was wrong and illegal, whatever is 
done in confequence of that muft fail too. It has 
not been made out to the court that the defendant 
moved himfelf by habeas corpus^ it might be at the 
fuit. of fome of his creditors, and if fo, there is no 
preipnce, that he has done any thing which amounts 
to a waiver of his privilege. 

The principal. points are two j the firft, whether 
the defendant be intitled to his privilege ? The fc- 
cond, if this be a proper method of claiming it I 

It is faid, that privilege determines with the dif- 
folution of the parliament; but it is plain, privi- 
lege has always been confidered as extending fur- 
ther J and as prorogations are not very ancient, it 
being ^fual formerly to have frequent new parlia- 

mentf^ 
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metits, fotbetimes two or three in a year, fuch pri- 
vilege muft be fuppofed to fublift after the diffolu- 
tion of them* 

The words, ad propria redeundo^ in 4 Injl. 46. 
are very material, as it fuppofes them to be in fer*^ 
vice of the public until they are returned home. So 
peers are impowered by Charia de Forrefia^ eundo 
&f redeundof to kill two or three deer in the king's 
forefts. 

J do not find any authority where it is fettled, 

that forty days is the time allowed for privilege ; 

but that a reafonable time is allowed, appears from 

many books relating to parliaments. Elfinge's An- 

tient Method and Manner of holding parliaments^ 1 04. 

5ir Thomas Shirley s Cafe ; and in the fame book, 

108, Mr. Martinis Cafe ; another book calletl. The 

Opinions of fundry learned counfel^ Dodderidge^ &c. 

concerning the power and privileges of parliaments. In 

the preface to that book, wrote by Dodderidge^ it 

appears there is fuch privilege. A witnefs is pri- 

vileged redeundo ; the fame reafon holds in the cafe 

of a member, &c. I know no precedent of a dif- 

charge of a member on motion ; but as the whole 

fa6t as to his being a member, the time of the dif- 

fblution of parliament, and of his being taken, is 

now difclofcd to the court, and admitted to be 

true, there can be no pccafion for putting the 

party under the neceffity of pleading this privilege, 

and this method of proceeding is agreeable to the 

pra^Uce of the court in many inftances. 

Lor4 
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yf^ tad HbuuMncK^ Girf ^^E^ioBL Uicfc en fe 



l^rpT^f MMkr Iw koKiy or bf falwiiinin^ to asr aaions 
A -^^^- ^ prccieafiiigpi dberan, and in Ak^ cafis die hook 



ZTJI^L ^ ^i^*^^^ ^ ^ l*^'^^ requires his affiftanrc- I 
'^^^^^^^ dcibrc dicrc^DTc that it mqr bp t^ 

Whether the bateas cmrfmt was proaired at the de- 
lipmUnt't ioftancf, or aoj of his ercditors I 

Adjourned. 

At another day^ Lord Haitpwiqi^R ijud, this 
ea£B bad been argued before aU Uk: judges in J^^- 
Ay;i^i eMept Baron Cakter, at 3crjeantVln^ »a 
a matter of confequcnce to the rigbti a»d privi- 
leges of parlianoents, on the one haqd^ and on the 
other, to the property of boneft cre4itpr5.-TrWe 
Mfrt»h«r(i of are unaiiimoue in opinion, that inewfeers oJf parUa- 
ErillrH »cnt arc privileged eimio Sjf r^dmndo^ figor wlwit 
f%Hik iK time u not neceflary for us to deternune^ it appear- 
\\\% that colonel Pitt was taken no jeoore than two 
days attcr the parliaoxent was \qp, which we think 
cannot be a convenient time. The great quefiipn 
will bc» Whether advantage can be takc^ of this 
prlvUfge on motion? Or, Whether it i^ not ne- 
cctlkry to be on rcaicd by writ of privili^ge uuder 
the gi^at fcal ?— All agree that a writ of privily is 
pi\>(vcr ; and whether the other way is not fo too, 
ihei^ is tbuv: di&renoe of ofMnioa amongft us : 
there has been no authority cited of any fisch dif- 
ihargt ou motion.— 4jet the rale be enlarge until 
VH^xt tenm Yfith liberty to the defimdant to bring 
hi$ wnt vOf prix ikge : it^ he in&Rs on proccccfing in 

the 
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Trinity, 7 & $ Geo* 1* .97 

the prcfent s^pUcation, he ihall have our opinloa 1734* 
Upon the matter next term. ^,7 r' 

Pitt's . 

And in the prefent Trinity teftn, the defendant ^*^«»^ 
having applied to the Court of Chancery for a 
writ of privilege, and fomcrflifficulties arifing there^ 
for want of fufficienf notie^ to his fevefal creditors 
at whofe fuit he: was iil cuftody, ind the chancellor^ 
and mailer of the. rolls, wlur afiiftecj on that occa* 
fion, not feeming to think v^y favourably of the 
application there,_ hp now refcyr^ed to the Court of 
King's Bench for , their opipign, as the cafe ap* 
peared on the former proceeding. 

Lord Hardwicke ^ow delivered the refolutioti 
of all- the judges of ^n^hnd to the cSc&. following* 
After having flated the fads, and repeated the for- 
mer refolution, he faid, all the, judges had met 
again, except Denton, Juftice, who was ill, but 
had certified his opinion by Mr. Juftice I-ee i that 
ten of them were of opinion that the defendant was 
intitled to his difcharge on motion ; that Rey- 
nolds, Chief Baron, doubted; and that Baroa ^ 
Thompson was inclined to think he could not be 
difcharged on motion, though he dlcl hot give any 
pofitivc opinion Y^^, 

There are two cpnfiderations in this cafe, firft. 
How the law ftood as to the matter 'before i^ W. 

3- ^- 3- ? 

H Secondly, 

(r) Sir Jobn SirOnge fays Mr. Baroo Tlmp/on was ftrongljr 
agaioft it. 



17^4. Secbticfly, Whether that aft has made any altera* 

^^^' As to the firft, all the judges are of opinion, that 

before that ad the regular way was to prodred by 
writ of privilege under the great Teal, for tlic dif- 
chargc of any mennber of parliament, by any of 
the courts of Wcftminftcr-Hall, not entering into 
any -inquiry as to the difcharge of any member by 
the hou(b of commons itfelf, fitting th^ parliament. 
I Black. This writ of privilege v^2S 2, fuper/edeas to tlie at- 
Conj. 166. ^Jqjj^ j^jjJ ^j^5 fo pleaded, the conciuiBon being al- 
ways^ in placito prediSlo uliertus proce^re vel cognofceri 
vein MUt debeat^ as it appears by Prynn's R^ifier ^ 
Parliamentary Writs^ lib, i. folio 660. 

As to the fecond point, ten of the judges arc of 
opinion that twb alterations are i*iade by the ad. 

Firft, That it has taken away the old plea of pri- 
vil^c. 

Secondly, That it has made the execution of the 
j)rocefs on any member irregular and illegal. 

Theft. 13 As to the firft, the aft is intituled. An afl for 
^' 3- *>a» pr^cnting any inconveniencies that may happen 
th/plea'of ^ privilege of parliament. The firft claufe of the 
priviJefic. aft impowers any creditors to bring actions againll 
any member, &c. immediately after any pforoga- 
tion or ^JiiTolution of parliament, or after any ad- 
journment for fourteen days ; this claufe is in 
abridgment of the privilege of parliament, as it 
ftood beifore this aft j then comfcs a provifo only 

privilegmg 



jpriviiJeg^ng ,t|ie perlpns gf n(vci»J)^? fro© *r^^ and j ^g^. 
^uxi»g the tiiaic ^ priv^lqge ; aud J:heji folj(pw^ .tiie ^j^tt-^ 
£«i*5tiflg .c}ai;ife w|iicb giycfs ^ .Xipmcdy pf pr^pceedipg pp^^>, 

&c. after prorogation, &c. which concludes with 

*tp body/' ^(?. 

The fprpvjfion tb^refj:>r^ fl[iii4e ;l)y ^ t]t^aj^ »^ jjs^ ;tfeat 
*£tcr ^ jM-prpg^i^iop^ -^^^ g WW^r iway. bf iPP- 
cceded ,ag»}nft durijog jhe Uffv? <)f grivil^jB^ tk« .«f- 
fc^ Qf,*vi4cb is, that a •Wipb?^^ i^WWPkt ,^oiy f^ci^d 
Ws,pfiMUege*0:t^e .i^^jpp, :tji?»t i^pipg X^ifm ^ij 
by thc;9(ft^ To ^^i|i.t tJtKeO.Faji^he ^^ itj? Not Jto 

ano&jpf %h |>r,Qc?l]s. ^ jki^js^w ^iv> j^%npe w^l^qfc 
f»^ pl^is aiSojjv^bl^, M^ie^. it fbe ..^prtefsly .^»?n ' 
by ^ qf pwJ^^^nt, as jp ibpd^fe ^of ;t^c i^fcAV/ept 

-m r^k-ftVA .1 1 ,^jw?^. lii,?rn ;%pp^!, i W *>y >i.^ 

P^AiB^K-E^, .whwe,ara;5ip|s>>rAHgi^ . 

j»»t|er is ,nQt ^ple^dabje in .;a,Ha^^^ ,: 

x:e/^-. 

,If Mr. i^#(/ th^n,i8,btule4^ fis^pni 

.,;^ri^.^§, W3d,.s^nnpt jp^es^d ,^ jl)e^e,,th4C^t?^<?:, M»t 
.other .re^lAcly Q^n he ,h^^c .^^zn ^iff l»P&cgi, ,a[^ 
cthat tJtMc mofc^^i^opgjy ,lse^^^b^pj^U.j^ $T^ ftftt»|e And made 
.of the i3.Jj^/..lj^tPi%4c ,1^1^ sjfiaft tfJa? KSfcn ^^^»^«^ 



liw^ylar ? 



K:^^ Two 



(</) This cafe is ia lo Mod. 86, bat thfi repop ^li^es^o )[\puce 
of the poiat meauened by Lord Haadwickb. 




loo Trimfjj J U t Ged. 2. 

1734. Two things arc done by this afl : firft, it has m- 

fiituted a new method of proceeding, either by 
fummons, or diftrefs infinite, or by original bill 
and fnmihons, attachment and diftrefs infinite. 

Secondly, it has provided eitprefsly againft the 
arreft of his perfon, fo that now this privilege from 
arrefts is become part of a public z&, of parliament, 
which we are obliged to take notice of, and it needs 
not to be certified to us by plea, as before the aft, 
being then of a private nature only, though now 
indeed we cannot take notice of the perfon's being 
a member of parliament but by matter of record, 
which has in this Cafe appeared to us by Mr. Pities 
return to parKament, which is the proper method, 
as appears by Sir Richard Templets cafe, in 1 Sid. 42. 

Kcb. 5, 15, Jiaym. li. and id'fevcral places in Keble^ who, 
though very far from being an accurate, is a pretty 
good regifter (r). And this difcharge on motion 
is no fiew thing, as appears by Lady Huntinglonh 

iVcntr.298^ cafe, in i Ventr. which was before the a6b, and yet 
privilege of peerage is as properly pleadable as this 
privHege, Lord Banburfs cafe, in Salk. 512. I have 

aLd. Raym. a good manufqript report of that cafe, where it is 

"^^- faid by Holt, Chief Jujiice, if it had appeared he 

had been futnmoned to parliament, and there was 
no'difpute as to identity of the perfon, that he 
ihould have been for difcharging him upon mo- 
lion ; and Lord Mordingtan^s cafe ^, in C. B, 
when Lord Kmo prefided there, who being a 

Scotch 

(e) I have heard Lord Kenyon fay, that Keik was z, ftdk 
reporter. ,'..,. 

(/) Fortef. 165. ^ . 



Trinuj^ 7 & 8 Geo. %, . loi 

Scotch t>cer, who are all fince the union entitled to 1734. 
the privilege of peerage^ though not members of ^^{j^ 
the houfe of peers, . was diftharged from an arreft, P4tt'$ 
and the bailiff cooipcUed to make hi« fubmiffibn., .*^'^^- 
This therefore brings it to the common cafe of an • 
arreft of a common perfon who ought not to be 
arretted; pcrfons arretted on a Sunday contrary 
to 29 Car. %. are difcharged on motion (^;. 

The 

(£) Ir. ft. 7. W. 3. c. 17. — In the cafe of HalUJay v. Crowe^ 
a queftion aroie, whether a party could be arrefted upon a Sunday ^ 
6y virtue of an attachment awarded againft him for a contempt. ^-^ 
Three attachments iffued from the equity (ide of the Exchequer in 
Ireland agaitoft Croftve^ one for not paying cofts, a fecood for not 
fimaifhing a rent-roll purfuant to order, and a third for intermed- 
dling with the rents of die eftate mentioned in the pleadings* after a 
receiTjer was appointed i — the firft was directed to the (heriff of 
the county of DuBSn^ the others to the purfuivant who arrefted Mr. 
Crovfe upon a Sunday, m January 1790: an application was 
made to the Court of Exchequer to difcharge him» inafrouch 
as he was arrefted contrary to the flat. 7 IV. 3. This was op- 
pofed upon the ground, that the attachment^^vas for a contempt^ 
which was a eonjlru^ive breach of the peace^ and therefore With- 
in the- exception of the ftatute. — The Court of Exchequer re- 
fiifed the motion, and Mr. Crowe appealed from the order then 
made.-^Lord Fitzgibbon, C. faid it was not neceffary to enter Jn- 
to the queftion upon the conftrudtion of the fUtute of William.'^ 
The Court of Exchequer were not bound to difcharge the man, 
but to leave him to his remedy at law :-— under the circQmftances 
of the caie, his Lordfliip thought the ,Court of Exchequer had 
a^ed right, and therefore he was of opinion the appeal fhould be 
difmifTed.-^The Lords concurred unanimoufly, and difmi^ed the 
appeal without hearing couofel for the reipondent. MS. Ca. H. Jj, 
in fnltfnd. 
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Difcretion- 
ary in the 
court to re- 
lieve on mo- 
tion^ or on 
pleading tl)e 
privilege. 



ifhi iifi 6f irtTbatfi<fcif''g {etvzAti yindit iki 7th 
Ann^ h the feiti^ j (o in the cafe of aniiy irregtilarity 
in tii6 fervice 0^ jirocifi, tirrddr the ftafutfi for pfe- 
venting ffivd!<hi^, &'c. 4o that ^6 xtAtik this d^- 
char^6 of Mjt. Pitt ptcfptr^ by force of t^ofe ncga- 
tiVc t<^oMariA the 13 W'i/L j. iiiA ^e hold it fike- 
\frife to be i rtiatter of difcretrdri irf the cdurt, u-be- 
thcr they will f eliwe dh itt6t\tm ot ^fcading id cafe 
of privilege. There are fimilar cafes to the prcfent, 
Irh^ arreft of a juror, witnefs, or a party attending 
his own fuit ; for that privilege is the privilege of 
the court on which they atf end : ancieiitfy writs of 

privilege 



iVi;f».~^in lefs tha^ a fortnight after \]yt above dedfk>ii'was*intfde« 
1$". Piiffoint Heiuhi^ puilfoivant of the Gomtnoa Pleas^ was brOtight 
to th^ bar bf the Houfii of Commons^ in c6{My of the ierjeaot at 
Urml, for a breadi of priVile^t i^ arreting a member. — Hia de- 
fei^^e wMs» that he made the arreft by virtue of an atlathroent for a 
amttmpt of c6itrt, which bad been coniidered a cOnftru^ive breach 
of the peacc.«^The Houfe expreffed great iddignatian at this breach 
•f privilege f &nd upon the motiort of the Solicitor-general^ the pur* 
foivadt was colnmiued to Newgate. 

Vid, I M. J^J. Eii parte IVhttecktnreb. \ the Ki^ v. UTdiet^ 
t HVf. 151.; the King v. Stotfj^ Coiop. i j6.; the Kiagv, Mym^ 
I Tttrm Bxp. 255. ; the Kmg v. Pichr'tlU 4 Term Rip. 809. The 
(Bafc of l\sk King V. Wtlhs is rret}tient))r cited^ to A<w the opinion 
of Lord Ca^BbEif, that a Hbil is not a breach of the peace :-^ 
Great and refpe^ble as the authority is^ it is not altogether an- 
Impeached ; for ih Qt^ah v Carkian^ whieh wai an a^H^ of falfe 
}irt|)Kfbntt)ebt» tried in the £xdieqiier» At the Sit^Ogs aftet Tfmkj^ 
i^^ii i. verdid was Ibund for the plamtifT by donfti^ty fo^eiSt to 
thfc dpintoii df the couTt» upon the following point t^^^** Whether 
** a magiflrafe is juflifiable in arrefUng a ;nan charged with fUblifii^ 
** ing a libel, before indi^mcnt found ?" 
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privilege were fyed out in fuch cafes, as appears by 
Rgftall^ TiUe Privilege \ apd thaugh that be a pro- 
per method, yet the conftant pra-ftice now is to 

4ilchar^e 

Ve^ve^ton, Cbi^ Baron. '^ I have alwayv underftood it to be 
the law, that a magiftrate might arreft a man for a libel ereo before 
flndidment found : — it is eoqfidered to be a ^•njitu^&ot htach^ 9f the 
feac^ and .^ fuch, a vagiftratQ mi^t ^rveft for it ; 'at If^ft it fa^s 
bafq ^e pN($i<;e pf magi^t^ in this CPUQtry, pver few ^ 5«g- 
)i(b Uw« ^cr« intrpduQcd, — The Q^Jy p^e th^^ caa raifc » ^oubt 
b a loofe faying of Lord Cambpen to f^ilhi^s cafe, ^hich how- 
ererwas a very different cafe fr^m this. I was not prefent at 
the argument uppn that cafe, but 1 was in London at the time, and 
for httic mq^ths after : — i« was a general fubjed of converfatioo, . 
and the exprei&on put into Lord C^mbden's mouth by Serjeant 
mj/m vever was meAtioned. A friepd of mine* the la^ fiomi-^ 
M Trmff a v«ry k^4ou9 and %c^urate notfi-t^l^cr, ^nt ^q f, tf . 
fort ^ that cafe* wbigh certaiply dpes no^ cpntaio the .exprif((qn 
in /^^i^.-rrHoweirera s^ it appes^rs in the bop)^, and from the ^9- 
fyf^A I h2^¥e for that vfneraWe jvdge, JU>r4 C^h^ppmi J will nqf, 
lUHtftrtafce to lUtfroiiAe ll^s c^(^ at A'^ i'nVi byt referee ^ for th^ 
ftetfrraioatioii of the cpurt of law.'' MS. bJ. P. Co. 

The ea& has Pfv^r b^^n brovgbl forwa^rd fiqcet that I b^\^ 
hMf4 of, tbe pUintifl^ having prphably acquiefced in the opioipd of 
WKff l^ord Chief Baron.r— Howeyer, iq defence of Serjeant IViif^t 
\ beg leave, with moA profound deference, to fuggeft, that t^ 
eafip carries inirinik evidence of the accuracy pf the report :— rttiecye 
were three grpunds ^rg^d in behalf of Mr. IVtlkei^ why be (ho^ld 
^ difpharged ; two were tvIaA agaipft him, the third w^ nijed ^ 
his £wour, v/«. that he w^ arr^fted fpr ^ libel ; tb^t 9 Ijbel w^ 
BOC a breach of the peace, and therefpr^ he wa$ iptitled ^q bl^ pri- 
vilege. The eyent (hews what mi;ft h^ve hfit^ the re»fQ|iin| of the 
Court, for otherwife Mr- Wtlici could not havp heeq difcbarged, 
The cafe then muft fland uppe the authority of Lord Cambobi;, 
telMiig for granted tbet the r^Kirt i| corre^. — But I cgonot omit 
^Uerving, that the pradice ia Ireland is 2% Hated by my Lord Chiqf 
Barofl, of which the King y. fiowan» ^d (bo King y . ffremmm fW« 
f ficeai ioftances. 
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1734. diichargc on motion, and that difcharge tOT.as well 
by the court out of which the procefs iffuc^^ as by 
the court that the juror, &c. was attending on, as 
it was done in the cafe of Haicb v. Bliffett, Trin. 13 
Gilb. Rep. j^^^^ ^„ Blifeti the . defendant having been ar- 
reded in her return to Port/mouth from Winchejier, 
where fhe had been attending a caufe of her own, 
the Court of King's Bench, out of which the pro- 
cefs iffued, difcharged her on motion the next term, 
and judicially took notice of the privilege belonging 
to the Court of Njfi Prius. 

Defendant difcharged {b\ 

• {b) The doftrinc concerning the priTJlcge of patliament, as well 
from arrejls as fuits^ appears to have undergone much . difcuffioa, 
without attaining, for a long time, that certainty which is the great 
objed of juridical difquifition. The opinions of writers upon this 
fubjedt are as various as they are numerous ; Lord Coke^ who an- 
doubtedly was an able parliamenury lawyer, is not always coofifteot 
vith himfelfi and the contradictory decifions of the two houles of 
parliament, either lead us to infer, that they had not themfekes 
very precife ideas of the nature of their own rights, or to fufped 
that their determinations were not always influenced by the pureft 
fnotives. — In one inflance, we find the Houfe of Commons pro- 
curing their member to be difcharged, as a right to which' he was 
entitled, and which they would not fuffer to be difputed : — in ano- 
ther, the Commons are embarraffed with doubts, and beg the ad- 
vice of the Lords, by whom they are refeired to the Judges, who, 
with profound humility and refped, fay, ** That they ought not to 

^' anfwer to that queHion, for it hath not been ufed aforetime, that 
^' the Juftices (hould in any wife determine the privilege of this 

^* high Court of Parliament."— Ti^/. i Hatfelf% f^rec. 29. the cafe 
of Mr. Thorpe who, though Speaker of the Houfe, was fuflvred 
to remain in cuKody. But in a few years after, we find them fo 
pfTended at the arreft of a member, that they feiit for the Warden 
pf the fleet, and committed him to the Tower, for refufing^to diA 

charge 
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thsxgt his prifoMr; after wbicb» the tRecorder of London very I754« 
gravely pro^ofed^ that Cx members^ accompanied by the fctjcun, 
and maee, ihould ^o to the Fieety deAUtnd the releafe of their 
membfer; — if refufed, they (hodd break open the <loors> and take 
him away by force. --This extraordinary propofitioa was a^luailj 
xrarried by a msyority, and the membera appoinced were proceeding 
to execute their cororoii&on; until the Speaker informed them, they 
might be fubjed to adioos, upon which they reiinquiihed this vio- 
lent meafure. Vide Sw Thomas ShirJiy'i cafe, 5 vol. FarL H'tfi. 
1 13. It would be improper in a note of this kind (and indeed ua- 
necefTary, coafidering the alterations whic-h have been made by fta« 
tutes) to enumerate the variety of precedents tt>at occur in the Jour« 
nals and other collediobs. I'he raoft material are arranged in Mr. 
■Haifelt% Cafci of Privilege.: — but I hope it will not be confidered 
amifs to ftate briefly what appears to have been the progrefs of the 
do^rine.—Th^ privilege of exemption from arrefts flowed ori- 
^tnaiiy from the principle, that it was neceilary to fecure the attend* 
ance of <Very member in the difcharge of his parliamentary duty, 
which being paramount to bis obedience to the ordinary legal pro- 
"cefs at thcrAiit of a private perlbn, it naturally followed that fuch 
his attendancje Ihould neither be prevented by the dread of confine- 
ment, nor interrupted by any reflraint of perlbnal liberty.-*— When 
th^^ore a member was. arrefted upon mefne procefs, he fued out 
aip!rjt of privilege, which upon Being pleaded, operated as z fufer* 
fedeof^:^ Reg. 834. Rylef^ Placita ParRam. append, $^\. But 
upon an^rreft in execution^, there feems to have ^ been confiderabk 
difEculty, inafmuch as the ofEcer, by difcharging the member, be- 
came liable to an a<flion for an efcape, and the plaintiff could not 
iifue a new writ for the recovery of his demand. To remedy thefe 
inconveniencies, they. had recourfe, in every particular cafe, to a 
Ipecial a6t of parliament* which indemnified the ofBcer, and enr 
abled the party to fue out a new writ, after the rifing of parliaftient^ 
Hyde 9 Cafe, i Half Free, 44.. However, Elfynge and Dodderidge 
are of opinion, that chefe adts were unnecefl*ary, that the arrefl: was 
merely void, and the execution was fufpended during the continu- 
ance of parliament, Elfynge* 9 Pari 199. Dodderidgt^s jfntiq. in the 
preface. Theie are no doubt refpeftable authorities, but they muft 
be outweighed by thofe feveral ads of parliament, which are to 
many legiflative Hccljiratioos of a contrary opinion. Thus far the 

|>nvile^ 



1734* pn^k^ was afeeituacd ia the iciga oC Md. 4, %Mi Wptft tQ 
iw)^ Attcoipts howcfor w^f« imid» t^ e«up4 Ui y^J^i foe 
in i^jptPor T. C^/iii^ ^iL I9 £<i 4. tho d«feqdaiH pteft4«4 ^ WAT 
fbtiing ibrth a ciiAom» that Uiq tords^ knigKtSt cijti^ciis^ 4c^ W 
fariamenia vemeateip 4^ mi 4^6« mnmkf (VreJUm mhim iU^mh 
vnpr^mar^ •♦ SEV iMri^ACkTAiii," ^, Tbf pbiouff in )»\ vf^v^ 
catioQ dcmaocb judgment of tbo writ* aUef ing ^f^ wa« %a fu^ 
cuftom. The Barons of the Entcbtquar^ after coftTuttipg yJk/^ Judges 
of the other Coart^y declare their opiqioi» that po fuch e^fteoi 
exifted to prevent their being impkadedy and they difallowed the 
«rrit» Prynm'% 4 Reg. 762. This Opinion of all thf Ju4g9St «xpU- 
citiy proBooacedt vf 17 little n^ro than (wanty yoara aftfr Ti9ff% 
cafc» "ihews thai a great pbaQge bad taken plac* in tbaiF ie^upimi 
fincc that tiiiie» vrheo the privilegQ of parliament was thpugbt txi ^ 
ici myfteriousy that tba Jufticcs (hpuld woimany ^pjfi df^ciQi^e it; 
or elfe eYJocea that tbc Judges had io Thqrf% csie ^eaadi ^ ffr 
ferve, which policj Rught haro reeomipended* aiMl tbo oir<;mnr 
ftanoes of the times bare rendered prvde nt«««^^-lii abo^t tbrti) ^w% 
after the cafe pf Ry^w t. C^t was determined, th« €a|c of Mr. 
At^wyJl occurred, when the legiQature pafled an a^ to ftop pror 
ceediogs agaioft him upon informations in the E9;Aefn»^ tbci ff9* 
amble of which ad recites, that not only his perfpn Odgh^ t»b^ fr^ 
but alfo his h(trf$it ami ^fhtr gw(k and ehattel^ npfffofy i^ ^ bad 

mib himy i Hatf. Pr(f. 48, \ti the Earl of HwUu^4^% ^{fug 

1554, theliords declare the fervice of ^ fufiftma io ps^Iiam^Qt 
time, to be a breach of privilege, in which thf; Consf^PK^s refvif<^ 
to concur }*-*<-but iq i557» when a member of their pwi) body com- 
plained of being feryed with ^/ui/tpn^ to appear jn Cbao^ftry> tbey 
fent a mefTage to the Chancellor to revoke the prp^efs ;^ ^4 i<^ 
1 601, they proceeded fo far as tp refolve* ^bat ferving fuif^^f gd 
feflificandum^ without leave, was a breach pf privileg^f-^^^A^** 
jhis time too, the practice of pleading the writ pf priyjlegq )p ^afef 
of arreft, (except when parliament was not (itting) and of p^ng 
fpeclal a^s appears to have fallen iiHo diftifs, and thu t;W9 ^dufei 
exercifed that power, which muft hav« been iq^dent tp their 09^^ 
ftitution, and neceflary tp preferve their authority, p^melyf th?t of 
difcharping their member upon their own prdsr, CHf^Hted by ihaif 
own officer: — in many inftaoces they puPlthed th« perfoin wbf 
^ued out, as well as thofc who executed the proci^&# Si^t t^ rib> 

medy 
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niedy ttiofe mircfeefs, fot which fpctUtf a6^« 'liad been thougftf ue* *734* 

ce^ry, the fe£. i y^c. i.t, \%. waif paftd, enaafng, «* Th« if 

^* one ID execution 6c fet at liberty bjT privilege <jf parlmittent, after 

•• fuch privifcge d^ermined, die party may tate a new executioa % 

^ and no ftierifTor baififFfhall be charged for defltering fuch pri- 

•* vileged perfon out of execution.** — But in fubfe^ucflt tim^s:, the 

extent to which the privileges had been pufhed, began to be fevercij 

felt, when parliaments became frequent, and the fef&ons of fon^ 

duration ; — tt was extremely difficult to profecute a fuit againft a 

member ; and upon a writ of error, or appeal to par fiament iii which 

a member was concerned, 1 conceive it muft have been mipoffibte 

to proceed, for the very aflembling of the court Was a fufpenfion of 

its juriiHldlion quoad a member of -parliament. But the claims of 

juflice have at length been yielded to, and fevefal ftatotes have beea 

pa£ed for the relief of fuitors, without infringing upon the ilteceflary 

privileges bf the refpedlive houfes. By 12 & 13 /F. 3. c. j. a^OfiS 

and fuhs may be coitinlenced againft a peer or tnember of parlia- 

mcnt after tht dijfTolutidn, and in the interval of parliament. 

i I G. i. c, 24. extended the benefit to fome of the courts of feffion 

in tTales; and by 10 C 3. e. 50. *' No a^on, fuit, or any other 

" procefs, or prbceeding thereupon, /hall at any titoe be impeached^ 

" ftayed or delayed by or under colour or pretence of any privilege 

** of parliament."— The perfons of the members are protefied, and 

the proceeding is by diftrefs infinite. 

After thefe £eyeral a^s of parliament, and the numerous deci- 
^ons upon the fubjedl of privilege in general, it muft appear extia* 
ordinary that the duration of the privilege from arrefl fhould remain 
unafcertained to this day. Prynne (ays, it continued fo long as the 
member received wages, which were paid after the diffolutioa for a 
n amber of days proportionate to the di^ance of the member's place 
of ^Kxie, from tha^ where the parliament was held.— Judge Blacks. 
Jlonc fays, ^he privilege continues forty days after every prorogation, 
and forty days before the next appointed meeting, for which he cites 
the cafe in 2 Leo, 72. ns'td. 1 'Bl. Om, 165. But the cafe in Lfv. 
cannot be confidered as having decided that point, otherwife the 
Judges would not have hefitated as they did in Colonel Pr//'s Cafe, 
io which they faid, it was not necefTary to determine the time, that 
it muft in all events be a convenient timci aqd that two days was not 

a conveniei^t 
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1714* a coDTenient time.-— — HowcTer, the oUerfatioa 1 have made ap- 
plies only to Engiami, for in Irehmd the law of privilege was fettled 
fo early as the year 1465. — By 3 £^ 4. c. 1. *< No minifler of 
*^ the parliament^ coming or gomg to the faid parliament, during 
*' forty days before and forty days after the faid parliament be 
<' finifhed, ihould be empUaded^ vexed, or troubled by no mean."— 
I have only to add to this note,, which 1 feel I have extended to an 
unreafonable length, the feveral other Iri/b ftaftutes upon the fame 

fiibjedl. 28 Hen. 6. c. 4. in^>ofed a penalty upoo perfons fuiog 

out writs of privilege, when they were not members.— ——10 & 11 
Car, I. c- 12. indemnifies the (heriflT, and gives a new writ of exe- 
cution, &c. 6 jirm.c. 8. explains what is meant in the fbt. of 

Edw, 4» by the words ** afier the faid parliament Juafhedy* that 

the privilege begins forty days before the meeting, and continues 

forty days after every prorogation or diflblution. ^i Geo, 2. c. 8, 

perfons entitled to privilege may be f^ed after fourteen davs follow- 
ing the diflblution, until fourteen days of the next meeting. 

I i & 12 Geo, 3* c. 12. continued by 23 & 24 Geo. 3. c. 36. and 
further continued by 30 Geo. 3. c. 45. f. 17. to 24th June, 1 796, 
and to the end of the next feffion, gives the full benefit of fuing 4 
;iiny time, but the peribns of members are not to be arrefte^. 
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MtDDLBTON i^n/i Caoirst in Prohibition. 



Lord HARDWICKE, CMef JuJUce^ ddivered Thejarifd 
the oinnion of the court. This is a declaration in **°" °^** . 

ccclcu&iticsii 
prohibition, in which the plaintifis, hufband and conn with 

ivifc, fet forth the 7 & 8 W. 3. c. 35. whereby the ""f^y? 

penalty of lool. is infliaed upon any perfon who marriages. 

ihall marry any couple without licenfe or banns re- ^«- J«"»P- 

gulariy publilhed, and lol. penalty upon the man 32", 395/' 

fo married, to be recovered wikh cofts of fuit by ^ Kc'y "4^- 

the informer; and further let forth, that although a Baraardf 

the 35'- 

2 Stra. 1056. 
Cunn. 55, 
X14. Andr. 57. 4 Vio. Alnv 3^0. pi.. 14. S. C. 
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97^. the lay people of the land are not punifliable by 

■— »— ^ any canons, or conftitutions ecclefiaflical, yet the 

i^amj vicar general, or provincial of the bifhop of Here- 

Crofts, jjgf^^ wten4ing to vtx a&d. oppiK& Ae fd aijiiifl s, 

Declaration. ^^^ ^q jj-^i^ ^j^^ ^^^^ which of right belonged to 
the king^s courts, into his own, had libelled them 
in the court chriftian of the faid bifhop, at the pro- 
motion of xht^ ^efendaatop aad had iummoned them 
to anfwer, &c. and fet forth in the charge againft 
them in a libel to this effeA; That by the laws» 
canons, and conftitutions of the church, it was re- 
quired, that every peribn^o lie ^married, ought to 
have their banns regularly publiflied, or to procure 
a faculty or licenfe from the ordinary ; and ought 
alio to be married between the hours of eight and 
twelve in the forenoci^ in ihxaexhurch or chapel; 
and that whoever offended in any of thefe particu- 
tarsy was liable to ecclefiaftical cenfure, and that in 
1731, and before the commencement of the fuit, 
the plaiMiffs being inhabitants <Sli Dwe^ASk^thfrford- 
Jbirci procured themfelves to be clandeftinely mar- 
ried, by one Alleriy a clergyman, in their own 
dwel&ng-fanufe, between the. hioucs BTsoQe ooflv ti^t 
^nl^^Demoon, without basms^rlkcftfeifirft?^ 
rmned:; md that byivirtue df fuch ;ina«rnagc;,;<lhify 
. have finoe cohabited . together as imn wil .wife : 
tfaien the cdechration /alleges^ rthait ithe oouft <i^f- 
mnifaas no cognizznceicxf this mattor, im^k^lM^ 
la mere teaip(»iQ loficnoe ;;and ffcurlliec, that i^e 
plaimifiBidelivered to tfacjdefendaiitcthcikHRgisifBmt 
of pftobibitio^, .niattvuit:hfiancUng;MEhich> hccSii con- 
tinues his fuit. To this declaration, the defendant 

Pica. by his plea, denies that he has proceeded in the cc- 

. -d^fiWftical'COurt againflthc king's prohibition, and 

for 
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Thret (pieftidn^ iav« been irowlc at the bar, C^wJts. 

And demur- 



rer. 



Fiilft, Wbetber iby virtM of thecanona c^ 160^ Joinder. 
l«y ferfbns sre pua&iiliafaie for thds ofifence ia the 
^fit«al ooart by ccclefiafiical cetiAirbs ? 

tSecoftdly, W;hethcr if it be admitted that Ixf 
^pcribMarenot bddnd'bjr tbefe canons, yet who- 
Uwr the fpiritoai cooit has not a .power to puniih 
-midera jatifilidtan which tliey before enjoyed by 
Tiruie of theanctent camm law, received and aU 
low«d by the :general tdage and cufiom of the 
nalm? 

3^1)lrdly) "Whether fuf^fiag the fyixitnal court 
vrer ^adlttCh juriffiiidion, yet whether it be not 
4a1iMn a«t^y hytiicSW. 3. ca^. 55. which infli&s a 
penalty on the man fo married? 

^tht firft ^f tiidb ^ftions rcgulffly divides itfelf 
jkit6 two 4X](l«GderatUai5 : 

tit&^ Wither tile canons of 1603, relating lo 
*4Shla4^S&M marriages, ^do, by their ttispnefe words 
iatid fro^ifiotas^ extend to ^he peribns in the [ure- 
^fttit Gate J JLfetd the fecond wiU be. Whether, fup- 
pofing 'that lay pttfoM are within the exprefs 
^ordft «tf ^hefe <»aOM, their aiithorities can bind 



•As 




As to the ficft confidemtioii, there ard'fiw ca> 
noDs relating to clandeftine marriages in th^e of 
J603, the 62d. loift. load. 103d. 104th. The 
C&oFTs. g^d. ordains that no nunifter fluU celebrate matri* 
mony between any perfons without banns or li- 
cenfe, nor in any place bmt a church or chapel^ un- 
der a penalty of three years fuipenfion ; the loift^ 
I02d. and 103d. relate only to the perfon by wkom^ 
and the manner in which, licenfe is to be granted ; 
the 104th. relates to perfibns marrying under colour 
€»f licenfes which are void, not being obtained ao* 
cording to the diredions of the abovecanons ; and 
declares that any officer offending (hail be fu^pend^ 
ed fix months, and that the parties married by 
fuch falfe licenfe, ih^l be fubjed to the penalties of 
clandeftine marriage, and that the licenfe (hali be 
void. — It feems plain from thefe canons, that none 
of them could any way affecl the parties contrad- 
ing, except the laft clauie 104th. of. marry iog by 
fdfe licenCe ; but this is a marriage without, banns^ 
or any licenfe at all. 

Then as to the fecond point, fuppofing the laity 
within the words of thefe canons, then wheth^ 
the authority by which they are made can be fuffi- 
denttobind the laity? The authority by Yfhich 
they are made is well known, to be the.bifliops afid 
clergy, in convocation affembled, by royal licenf^, 
and afterwards confirmed by the. king ^ but the 
objcftion to them is, that they never wre con- 
firmed by parliament, and therefore cannot biod 
the laity. This is a quellion of a very extenfiiye 
nature, and of great confequence, and fome variety 
appears in our law books about it ; notwithftand- 

ing 
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aog wliich, I always Qnderftood^ until it was cHf- 
puted in the prefent cafe, that thefe canons did not 
bind the laity for want of a parliamentary fanction. 
Upon this reafon, I fuppofe it was objeded at the <^*ofts. 
bar, that thefe canons of 1603 ^^^^ ^^ ^^ v;didity 
^vith rs^ard to the laity, and my brother Wrioht, 
who ia the laft argument was of counfel for the 
defendants in prphibition, expre&ly admitted that 
the canons of 1603 did not fraprio vigpre^ bind the 1 Black. 
Jaity ; but infifted upon the fccond point. That the ^^^ 7>. 
ancient canons alone, eftabUihed under £uch fanco 
tlon, would bind the laity; but as the contrary 
dodriae was ftrenuoufly contended for by fome of 
the counfel of tb%t fide, it is DecefiTary for us to 
give our opinion upon this matter, upon the beft 
confideration : and we are all of ppinion, that the Thectnoiifl 
canons of 1603, by their not being confirmed in ©f'^^S^o 
parhament, do not proprto vigon hind the mty ; I Uity, not 
fay propria vigore^ for in fome refpeds they do ; ^*°£.^?°* 
there being many provifions in thefe canons that parliamCTt, 
arc of ancient allowance, and declaratory of the ^^7^» 
ancient ufage of the ehurch of this realm, which 
bind by an authority precedent to thefe latter ca- 
noos. 

In treating of this qucftion, it may fcrve for il- 
hiftration ind ornament, to look l^ck into the an«> 
cient confiitution of this realm, and the feveral 
councils held in this kingdom, under the Saxon 
and Norman governments ; and any one who gives 
himfelf the trojiible to look into the laborious coU 
lections of that learned antiquary, Sir H. Spelman^ 
will find that he gives but little infight towards 
^xing this poipt of the canon law. The Hke may 

I be 



ii4 MiebrnhMs^ le €^ A. 

275^. ht fsdd t>f the councUsrbefMrr the eoaqiicfi, &f 

jjj^^^^^ fen they were mixt aflemblies^ cMfffMftd jMirily «f 

agmufi the laity, and part eccleiiafticS) whert Tooi^t&fiies 

Crofts. ;^|^g j^j^g ^j^j^ jj^^ noWlity and commoM.wenre fsw- 

fent $ 4)ut kiow the cominoAB came to th^ft c<aiu&- 

dis, iwrhether by de&ion or otherwife^ o^.ioyiitther 

they kid any part or 4hare iti making df iwiin», 

pr what thdr conftitudon vnAy is ex^eoyciy, dail: 

aod uncertain : k Jb the £ume with regard to -inany 

ofthecbnAitutions, after the comitig of the jVi^r- 

1 Black. mans ; t^n £o11div tbefegamine conffitutions^ fiib- 

Com. 82. ilituted «nerely by papal ufinrpatiom and authority. 

Upon this important quefiion therefore, it as &fcfi 

for judges to proceed upon lu^re^aod cereaa faonda- 

tiofis, fuch as the fundantencai princigks of xmr 

coniHtatioo^ aa» of parliament^ and the Hci/engk 

judicial opmions and refolutiotis contained in <mr 

old law books relating to this matter. 

No hv can To argue firft front the fundamentals, the geae* 
bind the peo. u^j nature and foundation of our coaftitution^ it is 
maileby SOW certain, that no law can be made to bind .4be 
king, lords, people of the land, unkfs their otirn. confent be 

and com* , ^ , 

moDs. firil obtained by the joint concurrence of the three 

eftates, king, lords, and commons; for neither 
the king alone^ nor with the concurrence of any 
particular number, or order of men^ has this autho- 
rity ; this part of the conftitutiqn is ib well known, 
that to cite authority for it, would be only to prove 
that it is now day. I ihall therefore only r^fer to. 
the parliament roUs of 2 H. 5. ParL a* No. 10. aad 
to 12 Co. 74. atid 4 hjl* I. where it is detf^rmtncd, 
that the king cacnaot change the law of the land by 
his proclamation. The authority of makmg law^ 

arifcs 



Crofts^ 



l^(^ \>f in^nent rig^, ^s tbery »r§ m^ P^m ^ i^Cddle-t^ 

ihcrf»|pi,.M^4i^arefoJb|ei>piHi4Jby thf tw^fj ?m4 M^^. 

tQtfoecofnnWB?, as r^pii^eflftgjw^ pf jt^ 9^Y^^ 

I9q4 t^ereiforc my Lprd Co^ %Sj, that i^ fPp?€^ 

i&At «tha whole cQQipuHia pf tjbif TiealQi^ ^n4 %i^P 

tru/ted .bjr tfeeip ; To th»t |i;i every aft ^^^Hfom^^ 

by w^fport of kJng, Ipridi, wd -^pwiBwai, tfe^ fipfv 

feat Qf /&vwy iip^ividlf^at /iibjje<a i^ by r^refenf^Upa 

Contained, ;^.d by r/raifpn of fucb r^pi^fi^nta^i^, 

^very wap fc faid to be a pa^fy, firi^d privy Co jt^ 

^, Bvtt c^f P^ops w^de in eopypcajiop, ^U thi^fe 

^^ ^ra^tipg, :€ifccep|: 't;be rayj^l ^flfent .iMwifir tiw 

ttfpad fc^J. 

It fegis been faid by ppdor An3,rew,Sy for the 4?. 
fendanti that the Houfc of Cooimons ar^ but^a 
iaapUed, and ^ot an a<fli,ial rcjpf efwt^i;io,n -of th^ 
body of the .commopaky, becauie ther/s are ipwy qf 
the people. who have. no right to vote ip the chqice 
pf a re^refcptatlve ; and yet m the convixatiop, 
%yhere the canons are m^ide, the wjiole nation is as 
much or mor^e reprefented, biecaufq, fijiys lie, ,evcry 
p^rfan reprefents his parifti, and ^very parfcrn .ha3 
a vote for chufing proftors for convocation ; bu(ip 
elefting the conjnjpfls, men. havipg po J&'cehold or 
freehold jn apciept denoefpe, women, J^nd perfoBS 
within age, have no right of votipg for pQembecs 
of parliament : tJie fadt is certainly tjue, xhat jwa- 
«y peoplp, ^s uromen, copyholders, and freeholders 
in apciept denaefoe, have ao right of vojing in the 
chpkc of JDembers of parSan^ent ; but that 4oqs 
ppt make it leis^ repreienti^op of the wbole^ for, 
ip a popular ilate, it is not to be imagined^ nqr 

1 7, was 
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1735. was it ever fuppofed, that every individual muft 
V*^^-^ ncccffarily have a right of voting, but that fomc 
agmnj • ^ule of qualitication mud be laid down, and that 
CioFTs. has been taken from the moft valuable, on account 
of property, and that likewife has been afcertained 
by latter acls of parliament ; but this is a new and 
groundle& notion^ unheard of in our law books, 
that the reftor of every parifli is the reprefentitivc 
•of his whole parifh in the election of a convocation 
man : he who is pofleiTed of a certain Ihare of pro- 
perty, is reprefented in parliament ; but there is no 
manner of foundation, nor the lead colour in the 
world to fay, that a parfon reprefents his pari(h ^ 
for he is fcarce ever chofen or put in by them, but 
by the ordinary, or lay patron ; and how can they 
delegate any fuch power to the parfon, as to vote 
for a reprefentative of his whole parifh? Certainly 
there is no room to fay they can ; it is contradic- 
tory to the very writ, conftantly iflued to every 
metropolitan to fummon a convocation ; it is con- 
trary likewife to the praemonitary claufe in every 
fummons to the bifliop ; and it is alfo contrary to 
the writ iflued by the bifhop to his diocefs, which 
directs which of the clergy Ihall come in their pro* 
per perfons, and which by reprefcntation, 4 Lt^. 
4, Pramonenies decanum capifalum ecclefia ve/lra ac 
archidiaconos, iotumque ckrum v?/ir^ diocefi quod iidem 
decani et archdiaconi in propriis perfonis fuis ac di^um 
capitulum per ununij idemque derm per duos procuraiores 
idoneos plenam et fi{fficientam potejlatem ab ipjis (^apiiulo 
& clero divijim babentes pradiSF die &f loco perftmaliier 
interftniy &c The words and common fenfe ot the 
writ import, that only the clergy are called^ and 
the proftors arc the reprefentative^ pf the clergy 

a|o|ie, 



Michaelmas^ 10 Geo. i. '»7 

alooe, and derive their powor from thcra. It is. ^73^* 
fiidi 4 Jn/l. 322. that in convocation the whole MiddIet^ 
body of the clergy are prefent in perfon, or by re- qgainfi 
prcfcntation ; from hence arifes the fubftantial dif- ^*°*^;^** 
fercnce between the ancient canons made in the ge- 
neral council of the church, and confirmed by the 
Roman emperors after they became chriftians, and 
our more modern canons, made either in a^ national 
or provincial fynod, and confirmed by the crown:' 
for there is no doubt, but that the ancient canons 
of the church made and confirmed by the Roman 
emperors, bound all the fubjecis of the empire, laity 
as well as clergy, as far as all the obligations of 
them extended^ but the binding force of thefe 
canons was not from any particular prerogative in 
the prince, as head of^the church^ but becaufe the 
fupremc legiflative power was vefted in him by the 
Lex Regia mentioned by Jufiinian^ and in the D/- inft. i;b. i; 
gejl de cmjfUfutionibusj L. i. Tit* 4. Et quod frincipi ^^- *«f' '^ 
flacuitj legis babet vigor^m. By this law, we fee the 
whole power of making laws was entirely given io- 
to the hands of the prince ; but probably it might 
be gained at fir ft by ufurpation : but the cafe is far 
otherwife with us in England, where the king has 
only a part of the legiflative power ; and therefore 
the argument in Salk. that the king's confent can- Salk.673. 
not make a canon bindings becaufe he has not the 
legiflative power in him, as the Roman emperors 
had, is of great weight in this quefiion, and has 
received no anfwer* 

The anfwers endeavoured to be given are two, 
£rft, that the confirmation of the emperor was on- 
ly to give them a civil fan^ion ; but although this 
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was faid^ it ura^ n6t proved ; fot I d5 tidt find tny 
tiintporal f)enakies annexed tb the b^^acA <3f toy of 
^«tf^ them. The fectmd infwer i|iras, that wbd#e^rcft tic 
CftOFts. j^^ li^ £^^d a powct to bind the pdople^ tbdtlMiil 
iadode the confent of the people ) o&d thei^efore 
as the k^ of EngUful hag lodged this po^vr In the 
drowo of ihaldng ecck(iaftitd law#, the bUy are 
bound to obef thero^ when (b made : but %lti» » 
begging the mai^ queAion, whidh i«, Wh^thief the 
law }qs depofited in the crown the ibte peH»«i^t of 
UndiBg the lait^r, by canons made wi^'fedut the 
coiiftot of parliament. 

. Another argument dfawn from the tepfoo.of the 
EngU/h conftitution is^ that tiie power of. binding 
by new laws, and that of impofing taaces^ im co« 
exteniive :-*-thttS the parliament makes laws and 
impoifes taxes} but the dergy in coivQCfttiOii.fteTet 
pretended to any fuch power %s to .cliaiig;e a. grant 
of a tenth or fifteenth to bind any Dne feat tbeia* 
felves; iind by analogy of reafon they canioaly 
bind themfelves by their c6afiitUtion«. Jf they 
covld do otherwise, it would greatly ^fed .liotk 
the liberty and the property of the kity^ eiLcofD- 
munication being the immediate edtifetjwiice of 
difobedience to^ their laws; the effed: of wJbieb is, 
to difable a per(on from doing any judicial i£k^\.u 
to iue any adion at law, be a wkaei^, &^»' ^vlkick 
greatly affefts their property ; and the writ Ge '«- 
cpmmunicato capkndo ihtirely deprives ^tb^aa. of tlieir^ 
liberty, by impriTohriient without bail or main- 
prize. The convocation may make tawfi «) 4>itid 
tliemfelves, but it is admitted tb^ ^^amttKibibd^Cbe 
property of she laity. 

: Again, 
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Agaixi, the role of any conftitmion in a parti- ^736. 
cnlar dfe, cannot be better found out .than by ob- ^^l^^,, 
ferving what the conftatit ufage and pra^ice has 
been ; now the praftice ever fince the reformation 
has bfeen^ that when any material ordinance or re- 
gulation has been made to bind the laity, as well as 
the cfcirgy, in matters merely ecclefiaftical, they 
hjcve been cither enafted or confirmed by parlia- 
ment ; of this the ftveral afts of uniformity ar^ fo 
many inftances, for by them the very rites and ce- 
rentonies of the church are forbid or eftabUlhed; 
aind it is alio very plain from the preamble of thcfe 
acb, that although they were firft approvedvaitfd\ 
took their original from convocation, yet that the 
cotiVocatibnwafs looked upon only as an affembly 
of grave and fearncd men, fit and proper to pro^ 
pofd lav^, but never as having authority to etiaSt 
tfaenu 

To this it has been otgefted, that the reafon of the 
parliaments* fanftion was to enforce them by civil 
penaitr^s,. and undoubtedly this was one, but not 
tic only reafon ; fince if it had been the prevaillog' 
opinion of thofe times, that the clergy could make 
canons to bind trhei laity^ it cannot but &em 
very ftrange that\hey could not truft the leaft re- 
guhtibn of ever fo fmall importance, to the autho- 
rity of a canon and eccleiiaftical cenfure, afandlion 
fully fufficient to enforce it. 

Upon one of the arguments in this cafe, it wa», 
though not in words afferted, yet endeavoured to 
bci proved, that as the fpiritual court has power, 
over tht laity in matters of marriage, fo the con« 

vocation 
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1736/ vocation had to make canons to Und them in tbofe 
l^BDi^TOM matters ; and that in the Re Ecclefiaftka^ where fpi- 
a^mnj ritiial courts have confefledly a jurirdiction^ there 
CaoFTs. iIj^ convocation have a power to make new laws 
A r'-Jw? ^" ^^^ htiitr regulation of fuch matters. The fpi- 
court has titual courts have undoubtedly a jurifdlclion over 
jurifdiaioD. marriage, teftamentary bequeft, tythes, &c. : if this 
argument were to be allowed, they might as well 
make canons to eftabliih the degrees oi confangui- 
nity within which marriage may be contra^fted, 
and order the defcent of inheritance of lands« and 
tike recognizance of feveral fpedes of crimes, and 
then they would in a very extenfive manner 2St&, 
both the property and perfons of the laity by ,tkeir 
Jignifitavii ; and what confequence this would have 
• is plain to every eye. This attempt would tend to 
make the power of convocation in making canons, 
co-extenfive with the jurifdidion and authorky of 
parliament. But no alteration as yet has been ever 
made in tbefe affairs without the interpc^ion and 
iauthority of parliament, which is fufficiently wit- 
neflcd by 32 Hen- 8. c. 38. concerning the lawful 
degrees of marriage, 21 Hen. 8. c. 5. concerning 
the probate of wills, 22 & 23 Car. 2. c. lo. con- 
cerning intefiates efiates ; if this dodirine had been 
law at the time of making the ibtute of Mertm^ 
the biihops would have had no reafoa to have ap- 
plied to parliament to alter it, nor wotgild they have 
received that famous and memors^le anfwer from 
2 Ro. Abr. the Lords, Noltmus leges Anglia mutari. The only 
^^Rof Atk ^?*^^^^^^y '^^^^ ^^^ contrary opinion) that bas been 
909. L. i* produced, is in .1 Rfi. Abr. Needham*% cafe, HiL 7 
pi- 5«- y. I. C. B. the^mhority of which amounts to but 

npnamaaU' little, for fg^Y fhillings for feveral diocefes make 
^* ' bona 



iom notakUia^ s» appears in Perkins 489^$ fo that 1736. 
it appears this canon has changed the law, if it jV - ^ 
were otherwife before; RoUe himfelf feems to ex« i^ahift ' 
pr.cfe a doubt of this cafe in the very cafe itfelf ; Crofts. 
beildes^ if it be allowed as good authority, it af« 
fefls only the clergy, the cafe being only between 
the officens of the archbiihop and bilhop, concern- 
ing their jurifdidion, and there are no words in 
it that will affed the laity : what further weakens 
the authority of this cafe is, that in Sir John Need- B Co. 135^ 
iam^s cafe in Coke's Reports, which I take to be the 
fame cale^ nothing is mentioned to this effe^ ; and 
this is a point of too great moment to be deter- 
mined by a loofe note in an Abridgment. 

I come now to the fecond head of argument, the 
llatute law, and as I find no pofitive declaration 
made by parliament as to this point, fo all that can 
be exp(eAed from hence is to learn the fenfe of the 
legiflature in thefe matters 1 and the feyeral a&s of 
uniformity (as before noted) furnifh proofs very 
material to fhew, that the parliament have ever 
been of that opinion i at leaft, that they themfelves 
^one have power to make canons to bind the 
whole people* 95 Hen. 8. c« 49^ is the only ex-^ 
prefs aft of parliament concerning the making of 
canons, where a commiflion is appointed of fixteen 
clergy and fixteen laymen to review the canons 
then in force, and t6 continue or abrogate which 
of them they thought fit. This fiatute was conti-- 
nued by ^7 Hen 8. c. 1 5. and by .35 Hen. 8. c. i6. 
and by 3 &. 4. Edw. b.c. 11.; but thefe being only , 
adis for continuance, are not publifiied in latter 
editions of the ftatutes, ^ut are to be found in Rqf* 

fairs 
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. 1736. /tff/V fktutcs^ «t large; but 25 Hkn. 9. In fifcAt a$ to 

^^ — ^, tfcc peribns over whom the obligatiohs of tiic ta- 

agkh/f nons fliall extend. There is indeed an hUmblc ac- 

ekorrs. fanowtedgment of die ctergy, acdording to t|ic 
truth ; for the preamble recttes the requeft 6f the 
clergy, and their fabtnlfllon and protn.%9 heyer to 
enaft or execute any new canon, utile^ tfie Mng's 
royal iicenft or affent may be foft dbtained for tteit 
pfurpofe, as aHb their requeft to have the canDtas 
revtfbd^ 

TWo objeftioris arffe from thefe ftatutes materkt 
to the prefcnt queftion :. 

Firft, That both the king and clergy thought it 
necefiary to take with them the autlidrity piP plr- 
liament for abrogating part, and eftablHhrn^ part 
of the ancient canons ; and foxtly if that epnfbn 
had then obtained', that it was the right ht tlie 
king and der^y in convocation (exduflve of tjbe 
parHament) to have made canons to bi^d the* wlinte 
kingdom, ic is fcarce td be thouglit that they wcrotd 
have reforted to the fanftion of parliament, in the 
reign of a prince fo jeateus of his prerogatlvr, fincc 
it is obvious to every one that he carried it npon 
every occafion as fer as ever any prince^cfid m this 
kingdom. 

When an aa Secondly, If thcdefign of revifing and refbrm- 

is done ud- j^g ^h^ ancicftt canoHs had been effcftutdly carrfed 

hlseOetm' into execution, tSie improved f^ftem would* have 

ed to have derived^ it^ 'bli^<li*^g force, from the power and au- 

from that^ thorfty of parfiamcut j for nothing is more ceri^ 

power, , ill 



in the h^ than €hi$, that ijv^a my aS^U dofie xxtt^ ty^^ 
6tf i power J tlifttad is 6fld€tned to have its -va*- mTi^^^ 
dity frdtfa thw power. • ^ofi^f 

i ptbcced flow to the bft totifidieration upon 
tl4litlf out opinion is founded, viz. The Hefoiutiom 
and Judicial Opinions, in our tiooks : and the firil 
dfeinbrder of fimfe, is the cafe of the prior of 
Leeds J to It. 4. e. 13. abridged by Br&oke^ Titk Or* 
dinary^ i. The cafe was, that the clergy in con* 
Vo^tion had granted a tenth to the king, and had 
enabled that none fhould be exempted by virtue of 
any privilege. The prior of Leeds claimed an cx- 
eitvptlon by the kSng'« letters patent, and the cafe 
was helird before all the judges; but it does not 
appc^ *d have been detenniHcd : but the argument 
turns 'up6n that point, whether the provifo in thd 
*ft '6f convocation, to whidi tlie prior la to be con-^ 
fidnired a party, did not amount to a Dvcaiver of hi# 
privilege^ s^d whethet )ie iSiottld not have infi^lic^ 
6n his tiemptimi in cbnvocatfOn^ Upon this occt^ 
fioh, JufHoe ' JVew/(?B fi^ that Ihe convocation had 
i, pbiiifer only in matters merely Ipiritual ^ and that 
the 'Ordinary has a potr^r to make falling day^ and 
hdlydkys, but not ko atioir ^ dlTaHew the king's 
patents ; and to make th6 conflitutions provincial 
to bind the clergy, but not to bind the tertiporali- 
ty; and'^his opinion is m>t there denied by any 
body; ' ThenextxaTets, Mich. 24 Edw. 4. c. 44. 
l?he IrTliftkit^f'FF^^ w^iodaimedtfhi exemption j 
aslh the foregoing^ cafe, but no judgment was^ven^ 
oA*thejirihcTpal point, but ?t uheflt iM on a jpoint 
of ^ei^n]g^: ktt the argmnent of -this cafe, much is^ 
fiid tttecdrdb^ thci)0wer <0f tfhcHconvocation j and 

-'■' ' ■"■ it 



1735b it WW ihS&ei upoo, cm the part of tbe clergy^ that 

Mipdlet7ii ^^^ ^^^^ ^^ cftoppcd* for that the coovocation 

a^amjl IS of cqual ftrcDgth among the dergy, with the 

Crofts^ parliament among the laity or temporality ; and by 

Every perTon a^ of parliament every perfoD (hall be bound as 

**-^^bM*d P^rty and privy. That the reafbn b the &me as to 

by aa of a^fts of convocation ; for every abbot and prior b 

f iirliameDt. party and privy, and therefore ought to be eftop- 

ped by afts in convocation : it is fitid Kkewife, that 

they may bind themfelves by an ad of convocation, 

but nothing further is advanced on the part of the 

defendant. 

To the firft of thefe ca(es, it was (aid by Dodor 
An4r€ws that Brooke has mijGrepref<Hit^ this matter, 
by making Newton fay, that the convocatlpn could 
|iot do any thing to bind the tcmporalityv'^^ch 
means temporal perfons ; but that in the Tear Bdois 
it was /a temporalities which soeans temporal things ; 
fo that what is there faid by Newton^ relates only 
to temporal rights, and not to temporal per(bns ; 
but in framing this opinion, only the laft edition of 
tiie Tear Books has been confiilted^ for in the old 
edition it is le temporalities and therefore this criti- 
cifm being founded on a falfe print, £dls to the 

ground. 

* 

It was further faid, that in the cafe of the prior 
oi Leeds s the queftion was not whether the convo^ 
cation could bind temporal perfinsy but tooiporaj 
matters \ for undoubtedly the ^ior was a fpiritual 
perfon,^ and the queftion <n)ly was^ whether €|iey 
could conclude him from dbdmisg h^s exe«»piiQn, 
which was a temporal right : but it is ghua Newion 

gives 



gives his opinion at large as to the power of the 1736. 
convocation, and coniiders the Idng as affefled by JjJij^J]^^ 
their claiming to allpW9 or difidiow his patent ; and ^^w^f 
the words Ceux de fatnU eglife^ which are oppofed ^^^** 
to ib iemporalifie^ muft mean the ferfim of the 
clergy ; fo Brooke confirues them, for he has pat 
the word clergy in their ftead, and coinfeqaetitty 
ie imporalitie means temporal perfons t the like 6b- 
fervation has been made on the abbot of Waltbam^% 
cafe, that it relates only to the tempcH'al rights of 
the abbot ; but this is no anfwer to what b there 
laid down, for it is <lear that it is to be taken for 
granted throughout the cafe, that the convocation 
can only bind the clergy ; and this was all that was 
endeavoured by the counfel who wxre for extend- 
ing the power of convt>cation ; for it is put upon 
this point, that all the clergy being reprefented in 
convocation, therefore they bind thdnifelves : but Ccmvocatm 
I think the clergy in convocation have a power on- !S^^^"^ 
ly to bind themfelves in fpirituai matters, and can- m temporal 
not bind themfelves in temporal matters. mattcw. 

The next cafe is called the Cmvocatim cafe, itCd. 
7 2. "where the fame is laid down, that the convoca- 
tion may bind themfelves, founded upon the fore- 
going cafes : there is indeed an extraordinary ex- 
ception in the end of the cafe, for it is there faid, 
they can do nothing againft the law of the land ; 
then comes the exception, viz. except for fpirituai 
caufes, or which concern fpirituai perfons ; but this 
13 certainly mifprinted, for it is neither grammar 
nor fenfe. In Cawdrf^ cafe, 5 Co. 32^ reported 
alio in Moore 755. and in a Crq. 37. it is held,, that 
the king may^ with the confent of the convocation, 

fnake 
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TT36. fimke la^ 10 tHil4 the clor^* wifbout; ^Im inwli^ 

.,^JJ? ** kid ilowm l>y ii/«ift Cbkf Juflicc, Uwit aU tb« .clergy 
CwowTM. ,^^^^0 bound by awofls Goniirt»ed by th? Jw^gA but 
ih%t ifae jftfty ve not^ uailefe Uey arexoA^mi^cl by 
|mrlii%meau Thi« c«fe is rtq^rted likefvif? j^ &{/^. 
12.4. and to the ^Qia.cffe^} tbpiigb i^gt. fo ^jly aa 
to this point j but as tbis^ is a c^^ ^f wi^ry (ffpf. 
coafequence, I bave coniuUcd tw<> MS. .aqte$ of it, 
iLd.Raym. takcG by tb« aUeft baadsi 00c by Lord R^yMpj^p, 
4471^39. Cbiff Jufticc, aad the other by Lowi fChief JuOkc 
237. ' |:va£, and boUi of iheai canfinn iC^r/ifp. Report 
Ti^ere was another tiafe much to -(be '(aaui piM¥^ 
7W;2» 3 ji/imf v^poH^ in Mpi/.. C^t ^^Z^) 
wbich ibovgb it is AOt g book oithf^ jgpsf^tfiQL^u^- 
ikyf or nKift.CQur(^daei&, deierv^s:to^fii;e4jtt£d 
4his particular, ^f^^nfe it is ag^ief^le ^9 If ord Chief 
Juiiice Holt's opinioO) in anotber r^^rjt of ih 
cafe.; the l^ft is Davis^s ca£by ^i^riw 5 iQ^« ft C. B. 
wliene a probibition w9s x^fiifed upoo, 12 Jf^n^ § 7* 
being a proieoutionf Iq the fpirituai court for 'Reach- 
ing fchooi without licenfe. Thefe are all the cafes 
on this iide xxf the queftwn, from wbeo^ <the pre- 
vailixjig ppiDion appears to faav:e been^ tb^. tbe ca- 
.iK>ns did not bind tbe iaity without tht iftr^gth tif 
an ad of parliafneat, beg^iufc tb&y were ^ot xepre- 
fented in ♦convocation. ...... 

The cafes produced on tbe other iide .?Y^^ but 

three.; the firft of thefe is in Moore gSx. ffj i|i 

I fChanoery, 

Wa//. 141. ' ; 

(£) Bird i. Smith. 



C^j^Gcry^ wlmwitu:&iA, and^p^breds Tbfl| the 173$. 
jpfpoos of the .x:h«rch, made by the ceav^atk^i jV^^T'^ 
^i^ the king withw^. ^ pfijrttaiB?i>t^ AiaU. buM i$i ^^gat^ 
^^jfxmuu ^cd^fiaftiCfil ^ft wcU asr 9ii<^ df f^rUih C*'^^^ 
ii^i^tf f(9r rtbf?y,^irthiitbytib^<<H«menJai)KreWr}r 
a^^hUhg^. fp :hi& prcmnce, b^iop in his 4lo0^ 
aqfl the h(B(u& ^: Goavecatio^ ip th^ na^ioa^ may . 
asc^liqs i;aaoB« 10 ^i»d wkhin xbe iieveml Vmi& i this 
is certainly a very e^^ardfiordiiaary ^afe, and the de- 
^r^ iuch^s wcMi^ld n^ )^ aUowed at ^hia day i fy 
that there i&.^¥e{kt room to f^iped the. reafoaiia^ ^ 
it ; wh^tc^er i& (her^ Hjad of the powcir ^f ardbhi* 
ihop 4;ad hiibops »( certc^in^y .not Jaw ^ but at lODft 
the ca& was hetweea clergymen, and in re e<ck^ 
Js^ku ; and what i^ iaid in it may he midefilood 
to he fatd of c^ler^ymen only:; fof: It i$ certainly 
true nabifhop can make canons to bind his diocefi^ 
and all tha^^as neceflary to be determined in the 
ca& was^ that they can hind {he <defgy» Ai that the 
xzfc is not much to be r^ed on ia tdiieprfeient qaef^ 
tioii» 

The -qext ca& wa« ip F^i^g^^* 327% whem it b faid, 
that a lawful <aa^on is the law 4^ tbia dkipgdoofit as 
well as ah ad of parliament, and that whatever is 
the law of the kingdom, is as much the law as any 
thing elfe ihat is fo ; for what is law daes not Juf* 
eipere nuyiu ^aut minus'. This is true indeed, but 
what does it prove ? Nothing in the prefent cafe, 
bccauie it determines not what is nec^flary to make 
a lawful canon ; and therefore the expreffions in 
this cafe are nothing at all to the purpofe. 

Th^ 
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The hft cafe was that of Grwe and EUkt^ i Vitur. 
41. where Chief Juftice Vauohak fays, that 'tiie 
^fa£^^ canons of 1603 &re enforced, although never con- 
C&opTs. firm«l by parliament \ and that the convocatioo, 
MTith the king's confent, may make canons for rcf« 
guUting the church that ihali bind laics, as weB 
ecclefiaftics ; it does not appear from hence,- that 
Chief Juftice Vaughan was of a different opinkm 
from that which is now delivered ; but the aut)io- 
rity is much weakened, for it appears to be only 
on motion ; and Tyrrell, one of the judges then 
on the bench was of a contrary opinion^ and the 
other two judges did not deliver their opitiion in 
this matter, and therefore it was only the opinion 
of a fingle judge againft another judge, and all this 
upon a point not at all material in the qUe before 
them. 

Upon ftating thefe authorities, it is eafy to de- 
cide which win preponderate; as to that cafe of 
, Bird V. Smib^ no ftrefs can be laid on it, and then 
there remains only the opinion of Vauohan, to 
whom I oppofe Nbwton, Pigoot, Coke, TVrrel, 
Holt, and the opinion of all the judges in the ftar 
chamber. 

As to the fecond general queftlon, fince we are 
clear of the opinion that the canons of 1603 did 
not bind the laity, the next queftion will be. Whe- 
ther the fpiritual courts have not a power to punifh 
by the ancient canon law, received and allowed be- 
fore that time, by the general uiage and cuftom of 
the realm ?-— And we are all of opinion that they 
have fuch a jurifdi^tion. Ths^t mapy f^ich u(a^ 

have 
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loArt obtained in tliis realm ! have alreadyv^etvn 

by what I have tnei^tioned of QaudrU^s cafe, and 

this we think is really warranted by 25 Hen. 8. "ii^iinft^ 

#b«ne there are words of fuch import 35 Hen. 8. c* ^^<^*^^i^ 

i€; and .upon this refts the only and true foundi- 

tion of aU eedeii^ftic^ jurifdidioii within thb 

realm; 

Ihaveib^n d ihantrf^lpt of tord Chief Jtiftice 
HAi.E'd, where b^ imat^ne^ chrifiiainity was firft 
introdttceft into th« knd by eoercion, tbobgh its 
firft infiitotibn wa$ not by fuch means ; fayi he$ t 
conocive wten chriftianity was firft introduced iiit^ 
thik land, it can^e not without fome eieternal difci*^ 
plhie ; but tbat coiild not bihd any perfon without 
the confent off the fupreme power^ or the voluntary 
fabmiiEon of the people who received it« If it Was 
fbbmittfed to by the fupreme power, then it was 
the fuprMie dvil power that gave it force : if the 
o^facr^ ft wai by a voluntary paSiy which gave it 
power no longer than the parties fubsfiitting pleafed^ 
and the Idng connived at it, and this might by de« 
gree& produce a ctiftom whereby k grew eqnsd to 
other cuflota[», 

'the ne^t thing t^ ht oonfidered i^, Whether thfi 
caAfCte of Telsrtideftlne* lAarriafges be one of thofe fo 
received bf ^uftom as to be of force in Enghnd^ 
The canon of the coUncfl of h^ier^m m^de the 
5 J&te. %i Limtmii Lib. 4* TH. 3. Di MridefiihS 
d^pBl^atimey whiqh Gontamd a genera) proMbitiont 
agaiii^ fuch mariiageS) infills the yead fiifpehfioiir 
o A a- ihiniftei^ narr ymg^ and in 0frabitff/{ ftna df* 
biikf^iittvntbfy vdifeb £15^ Mriimi itt His" GoAi- 

K mentary. 
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mentaiy^ was that . the contra^ng parties were 
^, ^' liable to be excommunicated ipfo fa3o. 




Ceofts^ It has been urged by Dr- Andrews that this jurif- 
di^on has been received and allowed in England^ 
as appears by feveral entries in the Regiftry of the 
fee of Canterbury^ which (hews that this canon has 
been feveral times carried into execution : but this 
might be yi/d7?/^/«//(7, and we can hardly allow it as 
an authority, for the parties might rather choofe to 
fubmit to the fentence, than to undergo the hazard 
and charge of contefting it ; but then there is a re- 
gular judgment in the cafe of Matingley and Martin^ 
in Sir William Jonesy 257, which confirms it, for this 
is a cafe in point, and I can find no refolution to 
the contrary, and it is the rather to be fuppofed, 
becaufe the clandeftine marriages have always been 
complained of as detrimenta) to families ; otherwife 
lay perfons muft have been unpuniihable 'till 7 & 8 
TT. 3. c. 35* fo that we think this one of the ancient 
received canons. 

This giv^s rife to the third general queftion. 
Whether this jurifdidion be either expre&ly^ or by 
neceffary implication taken away by 7 & 8 FT. 3. ? 
But before we determine this queftion; I ihall make 
two obfervations : firft, that although fome doubt 
was made whether this penal claufe be.fiiilin force^ 
yet by looking into the ftatutes, I findi^k. is^ ftill in 
force, being exprefsly taken notice of in feveral 
fubfequcnt afts, and thereby continued as loC^een 
Annec. 19. (e^. 176. The fecond obfervation is, 
that this penalty is infliaed only qn the hufband, 
fo that \^ the jurifdi4tion is taken away by this ad, 

it 
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it is only fo as to him ;— but upon mature delibe- 
ration, we are all of opinion^ that this ftatute has 
not warrantied the taking away the fpiritual jurif- 
diftion. CioFts. 

The general qiieftioti here therefore Is this, Whe- 
ther an aft of parliamient giving a penalty for a 
matter under ecclefiaftical jurifdiftion,' takes away 
fuch jurifiii<aion,-if there be no faving in it? The 
fallowing cafes wfere cited to fhew that it was not 
taken away ; in Grove and Elliot, 7. VeniK 41'. the 
court of C. B. held that the fpiritual court might 
proceed, notwithftanding the flatute 25^ & 23 Cdr. 
•2. c. 10. So in the cafe of Cbry and Peppar, 2 Le^. 
23 2. Sir T. Jones, 93. but the cafe has. not been 
taken notice of I think at the bar : but Garth. 464. 
is later, and direftly oppofite ' to thofe. The cafe 
oi BUrdett zTid Matthews, la Anne was fubfequent 
to alt thefe, but never was determined by reafon 
of the death of ohe of the parties. In Garth, jh.6%. 
the penalty by ftatute, and the punifhment by the 
fpiritual courts were both for the fame purpofe and 
intent, being to prevent the teaching fchool with- 
out licehfe ; and it muft be admitted that where the 
fpiritual court gives fentence for the fame end and 
purpofe as the temporal courts, it will be bad by 
the common rules of law, that nemo his puniri debet 
pro uno et eodem deliBo, which is a good objeftion 
againft allowing thfem to proceed in fuch cafes, for 
how can a conviction in their courts be pleaded in 
a fuit at common law for the fame thing ? But the 
cafe in judgment differs much from that, and we 
liold it to be'a fort of middle cafe ; for here the pe- 
nalty of loL is not infiided with the fame intent as 

K 2 the 
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ijjfi. the pumihment by ecclefiaftical c^^ro^ but coBa<> 
I^ddL^toh ^^^y *^ f?aire the duties upoii p>^Ti9Se9t» which 
a^alnjl^ IS part of the king's revenue. 

. This plainly appears to be the intent from the 
preamble to the ftatute^ and the ftatute itiislf ; fo 
here the proceedings in the two courts ace di^fcrfo 
w^it^ uii eadm caufa divert rMimbm veufikfgirt as 
are the vtrords of the fiatute De Art, Gkr. 9 ^Echu* 2- 
c 6. % the ptofecutipn in the fpintualcouvt bimg to 
prevent and puniih the crime, as oontracjr tAtbeiUws 
^ .of the holy churcb5 anjd.a thing of v»ry b^d €od&* 
qucnce ip it£elf ; the penalty tipgn the ftitate ts 
upon another coniideration, as it. iofensi a fmvA in 
the party upon the ptiklip revenue* 3o 18 £li7^ in 
the caie of baftardy, wiiicb is ftroAger zgmA the 
'<q:l^i^aftical courts tl^n^thi^ fiatutiQ, beipai|{b there 
is likewi& a power givqn to punifli tj^fl par^ecif but 
t^p.puui&piei^t defignied in the 4^tc; i^ not b 
Jl^uch on account o£ the lpw4ii?iSf as to prevent a 
<fha^ge to the parifii i^y fecuripg it frpip the e^pence 
pi xnaiotaining the chil49 which is the evil afi&iig 
jrom lewdneis; yet notwitjbj^andi^g this, peii^ty, 
i^e. ^icitual courts proceed to pwulib th^. i^wd^ 
9e& 

The common argument for proooediog both in 
the temporal and fpiritual courts for the f^me of- 
fence, has been this. That one puaifiie» onlj for 
thct injury the public fufiains ; the other pmfalute 
arfin^: but this is falfe reafoningy aod ao more 
than a diftiAdion iA words ; for the. intcftt of all 
puniihmej^ts is to corred the oSeader^ and to pre* 
vept the ^ aime for the fumre. in. Unenm^ and 

by 
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t^ti^t of c^Sftijile; fb that I hdpe i hkvfe eftai 1736. 
h&ktd A *hbre fubttahtial diflS^rence vc^hy the tern- MiddUtw 
ptotal atnd ecctefiafflcri courts fhotiid both proceed ,^^^ 
mthKclftr, than .what is geiietally gii^en for the CwFxr, 
^ocieedihgs of both cduttifbt the fanft fa6Vs ;•— but 
there is ffiill another reafow for their proceeding itf 
tire prcfent cafe in the fpirittial court ; the Baok of 
Cbditnon Praiycr, wiflr the rites and ceremt^niM 
tberem contaiutd, is eftabliffied by the afts of itnf- 
formity, i Ellz. c. 2. f. 1 6. By thi's the ordlfraty 
is impowered and authorized to punifti with eccle^ 
iiaftical cenfures all fuch as fhall ad contrary to, or 
offend againft thfs' ffatute ; from hence it fofiows, 
firft. That the larty ^e bound by the Ruliric ffoni 
marrying \^idiout pubtttatibn' of banns, as is there- 
in direfted ; iecbndiyi That th^ey are puniffikbtei by 
the cenfures of the church for affing contrary t^ 
it; and thircBy, by s^ of uniformity 13 ffi 14 
Car. 2. c. 4, f. 24; this power is continued to thfc 
chureht 

At\^ hd^eupoh arifes a liew 4utftibtt not takerv 
notite^of at the b2ir, vk. Whether fubfequenfe at9fs 
of parliament fubftituting new penalties and netflr 
methods of proceeding,, do not by implication re- 
peal all former acSs made for the punilhment of the 
faofie offences ? And whether, fuppofing this fiibfe- * > 

quent aft might have taken away the authbrity of Subfcqaent 
the ecclefi'affical courts with regard to the power of ?^^^"'« S^^- 

^ * . . mg new pe- 

their canons, yet whether it would extend to a re- nalties,do 
peal of that power which they enioyed under a ?®' ^^^^^ 

^•Af r r r. /•t.i-r* formcr oncs, 

lanction or former acts of parliament r But we without ne- 
think that fuch fubfequent afts do \ not repeal for- gatire words- 
mtr aflis without negative words j the rule is, that 

Leges 
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Leges po/l&iores friores cantr arias abrogant : But an 
aft of parliament in the affirmative, giving new pe- 
^oF^nfi^^ nalties, repeals not former afts, without fuch nega- 
Cro/ts. tive words as fliew a manifeft defign fo to flo ; and 
in 7. & 8 FT. 3. there are no fuch words, but both 
afts are confiftent, and may be put in execution 
without interfering with one another ; beiides, lat- 
ter ads of parliament have never bqen takpi to be 
a virtual repeal of former ads, unleis there is a 
contrariety, which is by no means the cafe in this 
ilatute. 

I do not find, any diredion in the Rubric as to 
the hours of marriage ; fo as to that part, the pro- 
liibition muft ftand, otherwife the ecclpiiaftical 
judge may proceed to cenfure the parties upou that 
point alone, in cafe they fliould be able to acquit 
themfelves of the reft pf the charge, and not of 
that. The evil of clandefiine marriages is one of 
the growing evils of thefe times, and productive of 
many calamities and grievances to the community, 
and therefore we have thought it our duty not to 
weaken any power whereby it may be reformed, 
and feafpnably puniihed. 

The rule therefore mijift be, that the prohibition 
do ftand as to the plaintiffs, not being married be- 
tween the hoprs of eight and twelve in the fore- 
noon, and a confultation muft be awarded as to 
all other parts of the charge. 
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CoLMER againji Clarke. agahft 

Clarke, 

WRIT of error on a judgment in C. B. for the a bond con¥ 
piaintiflF there, on demurrer to the declaration, <*i^ooedtQ 
which fet forth, That in confideration the plaintiff man from the 
who was a tallyman would t^ke the defendant into V^^^^^^l °/ 
his family, and inftruft him in the trade with a a limited 
provifion of meat, &c. ^nd arn allowance of 2ol.^»"^e».w»^^^'^ 
wages a year. The defendant promifed to ferve aiftridt, and 
him for five years, and not to exercife the trade upon valu- 
Iximfelf for feven years after that time, within the derationj^'is 
city and liberty of Weftminfter and bills of mor- good. 
tality ; which agreement was by articles under ^.^e. ^^' 
fraud and feal ; the breach affigned is, the exercife Show. R^p* 
of the trade within, &e^ The Court of Common ^^ 
Picas held the agreement good and agreeable to the 
riile^ of law; the reftraint from the exercife of. 
trade being confined to a particular diftrift, and 
founded on a valuable confideration.-^Nobody ap- 
pearing in the King*s Bench for the plaintiff in er- 
ror, the judgment was affirmed. The cafes cited 
for the defendant in error by Mr- BickneH^ were, 
the cafe of Chefman againft Nainbyj about eight 2 Stra^ 739. 
years ago, where this point was folemnly deter- ,3 ^fo- ^'C. 
pciined in C. B. which judgment was affirmed on a 
ijirrit of error in the King's Bench, and afterwards 
in the Houfe of Peers, and the cafe of Mitchell \. n Mod. 27, 

jReynolds^ in Lord Park£r*s time, on the feme ^^JL^A?' 

: • • I P. Wm«. 

point, i8i. 

Fort. zg5^ 

Smith 
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Smith ^alnft BouGHSg, wd Qfl^^rs. 

SERJEANT Skinner ftwr th^ dpfendaate. The 
replication is clearly ill, for the op^iffioo m qoI 
^g the affidavit, wiU not pake tjie procefe vend. 

Mr. Strange for th^r plaiatiii^ The pka is h^ vel 
this cafe, no fummons appears before jfliiing tie 
capias ; the cuftoofi is bad, yet if good tt i$ not piur* 
fued. It is, that the party is to n^^ft o^tb bfi has 
a perfbnal adion, but poffibly no Qaufi) q# a^on. 
This cuftom maizes the plaintiff a judge wh^ is a 
perfonal adUon, ^hich is matter pf law, and pwr 
per fpr the court, it gives the plaintiff a ppwer of 
fettling the quantum the. bail is. to b^ ts^ep for^ 
^hich holds in cafes of contra^ oaly^ npo m ir^ 
fqfsj or where the damage is *«»^^r/4?r«, fon there it 
is ia the difcretion of the court, and t^e qu^f^ium to 
be fettled by a judge: the appreheqlion pc belief of 
the plaintiff that the defendant will withdraiw lum- 
felf is not a fufficient foundation to deprive a ni» 
of his liberty ; a writ of ne exeat regno isr not ob- 
tainable on fuch a fuggcftion ; by this quftom the 
court is at liberty to proceed either afcordipg to 
the laws of the land,, or the cuftonas, and Qatutes of 
the u^iverfity, which cuftom is incertain and bad ; 
for fome certain method of proceeding muft:be^ ob- 
served, the complaint ^nay be made, to que p^ribn, 
the oath adminiftered by another : the compl^t 
may be before the chancellor, his commiffary» or 
bis deputy j but the oath before his cpmmiflary or 
. deputy. 




ckputyt^ w1m> is a cKfifei^nn pevfoo, mi who^ does- 
net 2|ppea>v to have aay aiidi^rity to admi^<Bi» it. 

ifowcwei?, thecuftomis^notpiirfucd; the cuflfom^ ftwcirov. 
19, tbaK d(^ pamy^^S^fv^x* he will^wkiklraw, &€ and^ 
it is bbhonVp bei^e the plaintiff ^^^^^R;^, &€t Be^ 
lififr.HHift be &und^ on (bine cer^int^, A^i^tcioii' 
oaili^glit cin3umftaB<3ei» ; heire there i& no* oath of 
ixDooh damages, but only laid, ip much ia hi» edi^ 
xaation, which is too loo^ and- not warran^d' by 
thecuflto^ I' the oath' is ^id^ to be made oaiy ef or^ 
upon the truth of the pt^miflfes ; thouglr tile^ pre* 
vniS^ be fUfe> yet the party, piay fafely iWear ofor^ 
«ft«i, 6tc. 

The J^^en v. Qr^fn, HiL % Jnne^ Convi^en fbr^ 10M0A312. 
felling bread, &c. faid there oath made de veriiale 
pramforum^ held- ill. The ^een vu Crayi Fetish. 
1*3 Ahm. B^P^titfitcramnium-db v^ritatepram'^^um^ 
?naieriarum infrof contenh helditt, The court by the 
cuftomi is to beheld eve^ Friday; tmtf tt^is appears^ 
ta be heki>th6' 7th Augufl^ 173T, whith was^upoa a 
Satt^da/ft 7^^alk^(i^j. This court will take-iiotice 
of the calendar. i%/^ againft Bord C^rm<^/j^, 5Fr^^ i Stta. 387, 
8 Ge<h \. Error OH a-judgmerttiihCi B. writ of en* 
quipy laid^ to be executed the ijth June^ whifelt 
was cm a Sund^y^ which was wrong by tie ftatutc- 
of Gan 2t. it appearing to be fb by looking ihtor 
the calendar; judgment reverftdv By the cufttomi 
the court is to be- bolden within the jwrecin^ of' 
the univerfity* ; this d^s not appear- to have been 
fb hdlden/.-r-All the defendants^ heaving joinerf ia' 
pj^odifigi if the plea be bad as to one; it will be- £& 
a^ tp alii though the oath does not appear- to the- 

bailiff. 
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1735^ bailiff, or goaler, yet they are not excufitble in 
this a^on, unle(s they had fevered in their plea.. 
In Gwinne v. Poole^ 2 Lutw. 935, The reafon the 
Bpuchkr. point went upon then was, the prefiimed igno- 
rance of the place, where the caufe of a^lion arofe ; 
there can be no fuch pretence here, they cannot be 
unacquainted with their own cuftoms* In 1 Venir, 
220. There can be no juftification under the pro- 
cefs of an inferior jurifdidion unlefs it be {hewn 
p^ to be regular {per cur^ that cafe is not law.) PA/- 

Hardw. 71. lips V, Byron fliJl, 8 Geo. i. Trefpafs againft two 
»Stra.509. defendants who juftify under a judgment after- 
wards fet afide for irregularity, held no good plea 
as to the plaintiff, though it would be as to the 
cjQEcer, but he having joined in pleading bad as tq 
bptb, I ^anncl. a8, 

S^inner^ Serjeant, ^ contra. This is a court 
founded on immemorial ufage, letters patents 
ajid afts of parliamjsnts, Hardr. 509. 9 Hen. 6. 
44. Liu rep. 10. having an adion perfonal and caufe 
1 of adion fynonimoys, The defendant comes bcr 

fore the pha^q^Hqr and fwear^ he has an adion of 
damage and injury which he computes at loool 
which is only mo;:e modeft than the common me- 
thod; the plaiptiflPs apprehenfion of the defend- 
ant's v$^ith4i'^wing himfelf is withii^ the cufloin. 
The Chancellor's elpftiop of proceeding by our law, 
or the ciiftom and fiatutes of the univerliti^s is well 
warranted by the letters patents confirmed by ads 
of parliament. The making oath before the 
Chancellor, his commiflary, or deputy, that muft 
]^ underftood deputy of the Chancellor, not of the 
ifpmmiffary. This cuftopi thys ef^abliflied is good, 
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Cro. Car. 259. The words, of and upon the irufb 1736. 
of the premifes in the manner afofefaid^ refer tp. wh^t ^^"^^ ' 
went before, and the fame thing as if repeated. agalnji 
The party by the cuftom is not obliged to Ihew the Bou^he^* 
reafons of his belief; lufpicion is a degree of be- 
lief; objefted that no. pofitive oath of lopol. &c. '\ 
Thoygh it had been pofitive, it muft have beeii 
according to his eftimation ; I admit the warranj: 
was not on a court day, nor any neceffity for it 
V^ithin the cuftqm ; objeded^ npt fp within the 
precincts, &c. but jt is fo according to the puftom, 
which neceffarily implies it^ Aftion lies not agaipfj: 
a Judge, 1 Lutw. 1560, and though againft him '^"f"^*'^- 
^t 4p?s not againft his pfSger^^ x jfaey,^ ^JJ* 

T.Raym.73, 
Lord Hardwicick, Chief Jujiice. There are twp » '^«^- 453? 
general points; firft as tp the cyftom; the privi.. 32?. 
leges of the univerfity are to be fppported a^ far 
as the law of the land will permit j — the judgment, 
here will not afFecl this cuftom of the univeirfity :— - 
perfonal adion and caufe of adion are the famp 
thing; the definition of action in the pvil |aw is 
the right of fuipg, or ju^ profequendi. As to thp 
objeftion, that the party is to fys^ear pofitively. The 
party is to fw^ar according to hi§ apprehenfion, and 
that h the foundation of the. procefs. It is faid 
it puts it in the power of the plaintiff tp fettle thp 
qnantum of the bail. That is^ flill fubjeft to the 
power of the Jijidge, and the path is in the eafq of 
the defendant: Objeded alio, that the cuftom 
giving the alternative of proceeding either by the 
common law or by the cuftom and ftatutes of the 
univerfity ; — there is not only a charter for it, bti^t 
i[t is confirmed by aft of parliament. The charter 
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.Smith 

Voucher. 

The crown 
cannot txt&, 
8 new court 
contrary to 
the laws. 
Hob, $3. 



fingly would not make it godd, for th^ erowir ckn* 
not crcft a new court contrary to the laws of tht 
land) Hob. •»— — -9 objefted that different perfons zct 
to award the warrant, and adminifter the oatii. 
The comxBoSSxrf might have a deputy. We take 
notice of the proceeding^ of the civil law, and 
a commiflary may make a fwrogate, who^ is itf the 
nature of a deputy. 

The diflSculty is on the fecond pohit, Whether 
the defendants have brought themfelves within the 
cuftom ^-^SuJ^fting is not believing^ feying he fuf* 
peds would not be well fweariag, according to hh 
cftimation is fufficient, fiiying only ^ and upon ibe 
fremijfesy is a very ftrong objedion, always fatal 
cpbn a convidion, where the party rtiuff fwcar the 
particulars; tho word& in manner afbre&iddb nc^ 
fcem to refer to the cuftom^ for it is faid before 
the defendant offered to take oath of and upon the 
truth of the premiffcs according to his beliief ; but 
it dbes not appcay what that was, whether the faA 
was true or falfe. There is nothing in the objec* 
tion of not ifiuing the procefs in court or any day 
certain. The only objedions which feem material 
are Ikying only the paTty fafpefted, and deet Jup^ 
veritafe pra'miff$rum\ the queftion then will be if 
this is a good juftiftcation as to any of th? defen- 
dants ? Though the cuftom is not purfded if the 
beadles and goaler had fevered in pleading, iHicf 
had been cxcufed. ft can hardly be maintained 
under the authority of G«;jf«» v. Foole^ that the 
judge and plaintiff are riot liable to att aSioii, as 
they muft be preftxmcd conufaiit of the cuftom- 
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p4nvellj Jufiice, there lays^ he doubted whether an 
aAion would not lie for lutng in an iniFerior court 
when the qauife pf a^on arpie out of the jurif- 
didion. 

Page^ yt^i^ It does not appear the eommit^ 
inent was to a prifgn within the jurifdidion ; it is 
to the county goal} it is not reaTonable that the 
party ihould be committed to any other plac^, 
if the cafe be not brought within the cuftom it is 
the £une thing as if no cuftom at all ; agreed to 
the difiEbrence in refped of an a^on lying or not 
between the party and officer. If the plea bie bad 
as to one^ it muft be fo as to all. 

Pro^yn^ y^ce^ The cullom may he good, 
but it is, not well pur^ed^ — ^here is an averment of 
the plaintiff's commitment to the place where they 
ufedto cpmrnit) and that is fuffi^ient* 

J^«;b, yuftiee* AX\ the defendants are in the fame 
conditio!), as they have joined in pleading. The 
principal point i3, whether the adion will lie againft 
the judge. and patty ; they cannot be fuppofed to 
be ignQra|it,af the cuftom, and therefcwe they will 
ijotdafh with Qixyme zx^.PooIe^ What has been 
dpne; is^Toid,. and fc the paartics trcrpjaffers. Hob^ 

63. 

4djou^edc foi^ another argument on that^Iaft; 
.pmntonly. 

Mr J^fMifm^ for the defendant. As to the ob- 
jcftiOHtSL the WQxA/ufffa. That is l»||)Iied bj 

the 
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the Words of xht plea following, *' Nor would the 
faid A. B. (meaning the defiendant in the action be- 
low) legally appear if he was citdd according to his 
belief but rather run away. 

Lord Hardwicke, thlt is not ah independent 
member of the fentence, but the word fufped 
tnuft in conftru6tion run through the whole fen- 
tence, 

Mr. i)enni/on. The queftioh then li, w^hefher 
though the affidavit is not made purfuant to the 
tuftom this aAion will lie againft the defendants ? 
It appears that the place, the perfon and the caufc 
of aftion was within the jurifdiftion, therefore the 
iffuing this warrant without a proper oath was 
not a void proceeding but an erroneous one only, 
ioC<7. 76. i Ventr. a6j. The procefs muft indeed 
be warranted according to the coUrfe of the court as 
in Hob. 63. there held that trefpafs lay for taking a 
perfon on a verbal command from a judge where 
the cuftom was to give a prece\)t in writing. In 
that cafe there was nd jurifdiclion as to any fuch 
procefs ; but here there was iio defeft of jurifdic- 
tion as to the warrant but pnly an irregularity in 
awarding it without a previous oath. Roycrofi v. 
Fortes. 544. ^^l^^^^fi^^ C. B. 1728, trefpafs and falfc imprifon- 
ment againft the deputy recorder of Grantham. — 
Juftification under the procefs of the courts replica- 
tion that no affidavit of the caufe of adion accord- 
ing to the late aft was filed previous to the iffuing 
the writ. On demurrer thereto held that thp 
adion would not lie ; a fpecial aftion on the cafe a 
remedy Ixcre, the officer poffibly not liable ip this 

leafc 
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cafe if he had pleaded feparately, but with regard 
to the judge and the plaintiflF it ia clearly otherwife. 
In the cafe of an execution the officer may juftify 
under the writ; The party muft fet out the judg- 
ment 2 Lutw. 1568, Salk. 408, Philips v. Byron^ Hil. 
^ 8 Geo. I. trefpafs againft the plaintiflF in » the aftion 
and the officer for an execution on a judgment fet 
afide before that time. ' Held clearly that the aftion 
lay againft the party and the officer having joined 
in the fame plea could not difcharge himfelf. Tref- 
pafs lies in all cafes where the aft done is in itfelf 
injurious. Adions on the cafe where it is injuri- 
ous in its confequences. The cafe in Hob. 6;^. in 
point. 

/ The court unanimous that the principal cafe was 
not diftinguiihable from Hob. 63. 

Judgment for pl^intiflf. 

Hardwicke £tid, that the defendants having all Whcve de- 

ioined in one plea it was fufficient if one of them fendabtsjoia 

in ft plcft 
VV3S liable to the aclion as the plaintiflF below clearly y,\^{c\x ubad 

vras, and though not necefl^ry to determine whe- ?« to one, it 

ther the judge was liable to it, yet he faid he was jj], 

of opinion that he was, who cannot but be pre- 

fumed conufant of his own method of proceeding. 

Judgment for plaint^fllv 
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TbeKcNQ The Kino dgairj^ PkltcflAltb* 

TtATQiiAKfB* 

' A miukm A VERDICT baving been obtained ^iftfl: tbe 
dllTb^ces <3kfe^^dant at the affisle at Lnna^r^ iti an ipforinak ♦ 
of the couo- lion in tha nature of a ^ir« Ufarrant0^ for the ^ce of 
SuSSc"^ baUiff of L/wfj>fl^/, amongft many oth<r eafia«ptioas 
andthe/^AX tak^n in arr«ft of j^gmenti th«iib tk»i6 w<f« HHitA 

named them iufiftgd On, . 

jaftices at ' 

Lancafter, 

not a fatal variance.^— The miflakc;in a juror's name^ if he be not one who tried 

the caufe, does not make a mif-tfikl. — Inferring the ilain^^ of a fjjecial ]\itf 16 4 1 

paoael annexed-, to the writ* inftead ^f infertiQ^ then in tlie iat^ 40ff* ft a ddkR \ 

amendable after verdict. 

Firft, That.the mittimus is difedcd to " Th^ jnf. 

*^ tices of our county palatine of Lana^er^* and in 

the pojlea they are only named " Julliccs at Lan^ 

' ** cqftit^** {o that the commiflion does not appear to 

be executed by the perfons to whom it was dired^ 
al; juftic^s at LmKoft^r may m^aa jufticc^ of the 
peace there* 

The ia«on4^ That one Umiamtim is fetitrned in 
the panntl anoexed to the vmite^^mA id Ihe hahtas 
coi^9ra^ be is jiamed William KiU* 

The third. That this being a fpecial jury, their 
naoM:^ oU^t to have becan inferted in the body of 
the habear corpora^ sind not on a pannel annexed, ac- 
cording to the diredion of the late jury aA, the 
cafe, of fpecial juries and trials at bar being excepted 
out of that ad, and therefore the ancient method 

of 
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©riiifettliig'tKfeir riatttes itfthi l(^Bei^'cyrf>6r^dlkbii1d xy'^^i 
havtf'bMr'oriferVfetf.' Ujr-^yVj 

AeitidthUfSiy', orfflife\(?ih^ Aufii'it'Wislifififlfed' PwxiHiii.. 
oh* als' tte dlablfflfea' pVaffiie aiid ufa^e- df tHBfe' 
cOilrti'tadefcribiEl'tlid'JTlftidc^ ih'tKis lAkrinfe'r'.afel" 
nrfany p^edfetfeHts tij tlfis ' ptirtroffe ' v&hrt ' laTd- bSfbrif^ 
tRe'doti^t; tliat jtrfHces of thi'^peitfe'c^dUm^nAt'tti* 
irf(ehtfeti*yert, thc'dtelciiptfeif-ofF tifHr' cWmirrtffitfltf ^ 
bdlft'^ vti-jr'diiffeteHti 

A^s' tfct thVle'cbiia-; ah' affidk^f Wife 'rfead-tMf- HW^ 
\«ra^thViyd'f6rffl¥u'ck?birthfe'niitft&r^ arid- His riatfe''' 
xniftaken only in the habeas corpora ; that it- cbtttt;^*- 
to the common cafe where twenty-three jurors only 
arfe'retiir6«a ; that' is^not ' fatal;^ efiJ^ciiBy heVe,* it 
apji^artri^ht \^as hbt^ohb of the pcitforns \^'o tWdd^ 
tfit-' itmytHMtM: Cfor Elii^ 58B? Crb.' jk.-Gi^Y'' 
Cfb:" C^t ii% s'Cot 37, 4^.- This '■ dSFetfH ' if afiy-" ' 
au)etffcy'i8'£/r2'/ij. zt'^at: i. 13; a!JMtf'is''iriad§» 
aihtiidkbl^: 

^s'td'tte'thiW "bBj^aitetf,' fkJtf'ie'dia'' noY' zppVii' 
ofl Trftr(ji-d''th<^i'i Wis k-fptaa 'jiity- fdi^ thdiigh thb' 
>SffiS?'oftHfe pdttrieP aiiheJed' t6'tfiy'iami>'cofparhi iii' 
v/£.'" 1*ljfe 'nithBf'of't&i^rfbhs-,' fpcfiiljuroHi re-' 
" turned,'*'y<ft'thiat'by'n6'niearis inVpltefe'" aAyff6<!h" 
thing, and may be conilrued only, fuch particular 
p^HbHS'^, aiid'if'it"i8;nbtt6-btff tikfcti"as"'a ^p<Ji^al 
jxitf;: thctf it iJdh^'a Vide oWy iDf 'a fuffl^iefjf-niiirii.' ' 
b*f 'of juWri^,^ b wfthfri't&e i-^Ititibi^ of Gdf-UHiirs * 
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^7Z^ the ju|lices jufting in either qf theft capacities is the 

•jChc King ^^^^j ^^^ ^^^^^e is no room to prciume there is 

agmnft any other. The habeas corpora is the a£t- ofj the 

PwTCHARD, court, the return of the pai^clthe aavcrfthe feeriff-y 

i^ the panel was annexed at the time of- feeing, the 

lyxit of. the paneK might he taken as part of the 

writ, wliicliLthmkcannot.be, as the annexing it 

i§ the a£tof,the fherifE. 

Lord Har^wicke, Chief yuftice. The writ 
fakes notice of and refers to. the panel, and^ feems 
f o be part of the writ. 

PaoBYN, Jjiftice, As this poWer of the judge of 
ordering a fewer luimber of jurors than fojrtyieight, 
com^s in by wgfy ofexception to the general pro- 
vifion of the aftythc ex^cution^ofthat pqwer ought 
fo^ appear upon^ record., 

Lee, jujlice. I doubt whether this third excep- 
tion is- proper on motion in arreft - of jiyigment ; 
*it Js. true it appears hj the record : that lefs thao 
forty eight are retcUrned, that poffibly by thie order 
of the judge, and > then no ^ ground > for the otgec- 
tion* This therefore is only proper to be enquired ^ 
into on a motion. for a^new trial where the f»6|s 
will be laid before the court. The words " fpecial 
jurori|'*tnb warrant atalLfor raifing a presumption 
of a fpecial jury in, this cafe, j if taken as a fpecial 
jury, the annexing the panel of* the jurots. names ^ 
to the habeas corpora^ ii|ftcad* of inferting thcm^ i»- 
thebody of the writy feems to be a defeftl ia focm. 
only. 

Lord 
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Lord HAlLDWicKt. If the words " ^edhd ja- 5736. 
** rors" 'do li6t amount to a i^eci^l jury, then in- nitT^^H 
deed the'objedton is in^pro^r hcrt-, but it ihoxild ,qgamj 
be on moticm for a new tri^L The order of tht P*jtchmp. 
judge, &c. calihbt apjiekr Ufpon record, but ii ft 
matter of regularity or irregularity only, ^nd to be 
inquired into that way. 

Adjourned, and on the laft day of the terA - 
the rule was difcharged. 



The King agdin/t PeneLo'pe SKiith. 

'AN habeas corpus haying iffued to bring uj) thfe The Intent 
bojdy of one James Smith an iofaiit, between thir- ^orTi^o 
teen and fourteen years old, who wad in the cuf- provide 
tody of his aunt, and a general faratum h/obeB re- ^^aint oflt^ 
turned, without ipecifying apy reafon in the re- berty. 
turn for keeping him from his father, but that fup- ^li^l^^^ 
plied by affidavits though of little or no confe- cide the right 
quence, and which was objefted by Chief Juftice as ^.g"*''^>*»^- 
irregular, in fupplying by affidavits what opght ttt minor, upoa 
have appeared on the return, * rttxxra to 

an bob, corp. 

% Stra. 982. 
Mr. Blcknell moved on the behalf of the father ^* 72- S. 
to have the child delivered over to him as the per- j Stra. 444. 
fon by law entitled to the care and cuftody of him, ^79- 
3 Co. 2>9* 3 State Tr. 78. what is there faid by 3 ca 3?^ 
Pemberton^ Chief Juftice in Lady Harriot Berkley's RatclifFc's 
cafe. 



cafe. 



the King V Johhjhn^ HiL io G. i. B. ft. There, iLd.Raym. 

upoh d dltpite^ the guardian oi an infant of the '353- 

^ I Stra, 570. 

age 
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age of nine years appointed by the father's will, 
and a curator appointed by the fpiritital court, 
the child being brought into court on the return 
to a hab. corp. the court took the child out of the 
hands of the cur^ator and delivered him over to the 
guardian. 

On the other ilide was cited 2 Ley. 128, Sir Robt* 
Vlner*s cafe. 

Lord Hardwicke, Chief Juftice^ There being no 
juftification returned for detaining this child he 
muft certainly be left to his liberty as to his conti- 
nuance with his aunt, but the queftion is. Whe- 
ther the court ought to go farther and deliver him 
over to his father ? I think we cannot. The only 
intent of an hah. corp. is to provide againft any re- 
ftraint of the party's liberty. In the cafe in 2 Le^. 
no more was done than to fet the party at large : 
fo in Lady Catharine Annejlef% cafe, who being 
brought up by habeas corpus^ the court would make 
no order for delivering her over to the Dutchefs of 
Buckingham^ her mother, though flie had the fame 
right of guardianlhip to the child as here, the fa- 
ther in that C4fe being dead. 

The cafe of the King v. John/on is the only cafe 
I have heard of to the contrary, and I don't fee 
how that can be right (^a). How can we on mo- 
tion 

(a) Yet Lord Mansfield faid it was right to let the legal 
guarJian take Ijer, as (he was too young to judge for berfelf. The 
guardian appointed by the (piritual court was nothing at a]l : for they 
appoint any body guardian in that court» for tht n;iere purpofe of 
appearing. The King v. Delaval. 3 Bur. 1436. 
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tmn try the right of guardianfliip ? for that would i73^«' 

*be the confequence, which would dlfable the party Vh k ^ 

from taking the opinion of a fuperior court by .agalnfi 

writ of error. I don't know but that the father ^with. 

may take the child wherever he finds him ; however 

he has his remedy againft atiy perfon who detains 

liini illegalfy. He may bring his writ of ravtfti- f.N.B.337. 

ment of ward. There is an aftion too where the 

guardianfhip itfelf is recoverable, the writ de ejeSione 

cuftodia : at this rate we are to do two ads upon this 

bab. Corp. not only to difcharge him from the cuf- 

tody of the £rft perfon, but Ukewife to commit 

him to the cuftqdy of another. Where a perfon is 

removed into this court by habeas corpus^ we cona- 

mit him to the cuflody of the marfhal ; but m 

cafe of removal from one prifon to another, there . 

muft be one habeas corpus ad deliberandum^ another n^ 

recipiendum. 

The other judges concurred. 

Lee, Jujice^ faid the cafe of the King v. Johnfojt 
was ruled as cited at bar ; but faid Lord, R aymonp, 
who was then one of the judges, told hiin, that upcxi 
x:onfideration he thought the court did wrong io 
that cafe (*)• 

(h) Vtd. 3 Bur. 1436 where Lord Mansfield fays the cafe 
of The King v. Smithy was determined right, though he does not 
approve of all that was faid, Hd, i BL rep, 413. S. C. The 
King V. Wardy i BL rep, 386, In the following cafe, which I add 
iroin my own notes, the coort would not do any thing more than 
iree the pcrtbn froiQ re^r^int. 



Thf 
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The King V. Edqar. B. R. /Tj^jfi. Hil. 1,789. 



A ,^m 9^Mw <frpHf JigdJ^cp dkcflfld^ .^ip^wfcr ip^, 

,^fl«tf Edijrary the wife of faid ^l^^qfi^\ pjirfuajjt |p ^l^c)^«^ 
brought ^er into court. 

" Mdkhe^ fi^ b«half of Jfttke>-r-Wt ha¥C an ^dfvk, ibuing 4^t 

|i;s pro^fty^ i,n ^ruft fpr hi:r, P9^ i»??^.»ng .aqy ^qn^^ic? ip Jhcy liuf- 
)>and, who treated her with ^reat Severity :---Artij?^es of ffpar^i- 
tion were agreed upon, and in coDfiderati^n q( 30oql. he was ^0 
refign all claim to her property ; - That he afterwards wifhed to get 
|>od[ei]i0n of her» which he efedled, and kept her con^ned, aHeg- 
ipg .^^ (he y/^p 9 ifixidi^t 4pd fiCio^ b^r as no inan can hy law ufe 
l^if ^>yife.— >y« ^vf po fi^<jl^Wt fj-f^ip U?/! J^dy, Ij^rfyf, af yr^ ^je 
had np accefs to h^r> and th^r^fore tfiou^h y^ c^nAiQt ff^ i^^r Piit 
of the cuftody of her hufband ^for which I could ihew the court good 
reafon) yet I wi(h that the court may order her to be kept in fuch 
^ manner, that her iolicitor and friends may have accefs to 
Jier. 

B^arfiroft, for fhe Ijufband.—TT-rlf tl^i^ yrcr^ tb^ ^mple cffc of 
the hufband iiving feparate frop the y^ife, it would be ynnecefiary 
■ to iay any thing ; but that is not the cafe ; for although he admits 
ih^t th^ articles were agreed uppn, yet he fays, that there were 
9tb(^]^ iirtu:lc9 (Q be e^ecutedi which neyer were executed— engage- 
ments to free him from fuch debts as fhe might qoqtra^. Bfifid^^ 
this lady has defired.to live with h^r hufband> which (hp has dooe 
accordingly for two yca|-|. 

Lord KENTOt^y Chief Juflice, , Unlefs flie has done fomcthing 
potorioufly to deftroy the articles, it is fettled that the hufband has 
renounced aU right to the wife. 

Er/kine, My wifti is that the lady may be freed from Ae re- 
^raint of her hu(bapdj by whip)) qaeans w^ cgp have her aflidavit, 

that 



that the cafe may not come lame and incomplete before the 
court, < 

The Kjng 

Bearerofi, Let her be pjat in fome third j^Face; for ihe may 9S^^ • 
get into improper hands, which 4br the falte of jaftice and ^c- j^ 
cency, fhe ought not to do. . I fay for the fake of decency, hav- »p. -^^ * , 
ing lived in open adultery with the man who has fworn her affi- Lifter. 
c|2^^. I Stra. 478. 

l^ord Kemyom. We cannot put her into cuftody :— The hut 
band has no claim affter the articles of -feparation. 

JSfiorfXJ^Ji, I ^rt^ to t})<^.; hvt when ouf .dffidaaits are j;ca4 «t 
\(^ill appear that there 4^k no artifjes. 

As«44V4Lsr9 J^JIttt. Wm 'Cttnoot go inc« <diat nour ; ^re 3»ave 
heard Apough tto pfx>a9ed to liberate htr. 

Lord Ke vyoN ihen ai]ced the lady if there was any place fhe wifh* 
ed to go to ? She anfwered there w^s no particular places but if the 
court pieafed ihe iwould go into any genteel lodgtog, under the 
cat« i>f aajjr ieryaat the cowt jnigbt'dbiiik prefer to appoint ;-<- 
To which his Lordfhip replied, yoii ai^ pomt a free Hfonsm; 
you may go where you pleafe, and if you are apprehenfive of 
any viojenpe, yo» fhall hare an o$cer of the. court to proted 
you. 



RUSSBK 
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RussEN agaiti/i Co^eby. 



ACTION of covenant on articles of agrecmcRt 
of a/reemcnt ^7 which the plaintiff who was mafter of a veffel 
covenants to covenanted to make ufe of the fame in the coal 
iTis Ihip in° trade for the defendant's fervice, and among other 
the coal trade things covenanted that during the twelve kalendar 
months °and^ months, the time the veffel was hired for, he would 
topaythcfea- pay all the feamen their wages yearly, in confidera- 
•n^confidera' ^^^^ whereof the defendant covenanted to pay the 
tion whereof plaintiff 42I. every month jiuring the year, the 
B. covenants ^^^ payment of which is the breach affigned : To 
a month, the this the defendant pleads th^t the plaintiff did not 
payment of p^^y ^j^^ feameij accordijig to his covenant, and to 
ootaconditi- this plea a demurrer and joinder, 

onpr^edent. 

Doug. 684. Mr. Robin/on for the plaintiff, infifted thofe were 
R^^T'ft niutual covenants, and that though the words are 
4 Term/ " in confideration thereof," yet in the nature of 
^m'^i^'' the thing this coyld pot be a condition precedent, 
for the payment of the feamen by the plaintiff is 
to be yearly; of the plaintiff by the defendant 
monthly, fo that from the manner of the covenants 
it is impoilible the performance of the a€t to be done 
by the plaintiff' (hould be neceffary to entitle him 
to an a6lion againft the defendant for not doing the 
I lllRaym. ^^ he had covenanted to do, and he citecd the cafe 
235. 662. of Thorp v. Thorpe i Salk. 171, where this diftinc- 
Vioh. 20^ ^^^^ '^ tdkcn by. Holt, Cbief Ju/iicey in the rcfolu- 
12 Mod 445. tjon of that cafe* 

Mr 
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Mr. yfgar^ on the other fide, Wyvil and Stapleton^ 1736. 
Trin. 7 G. in C. B. where the plaintiflF by deed co- ^"-^ -^ 
venanted to transfer the defendant 200I. S. S. Wn^ 
Stock, and the defendant in confideration thereof CoLEBVi* 
the fum of 1360I. The breach alleged was the non- ^^^' ^'^ 
payment of this money. To this a trifling plea 3 Brp* Prc 
and demurrer thereto. The court of C. B. was of ^9^ 
opioion, that the tender of this flock by the plain- 
tiff to the defendant was neceffary to entitle him to 
this a<Slion, and for want thereof judgment for the 
defendant, upon a writ of error in B. R. thatjudgr 
mcnt was reverfed, becaufe that court was of opi- 
nioii that they were mutual covenants and no ten- 
der neceffary, but the judgment in B. R. was re* 
verfcd in the Houfe of Lords on this point. 

Lord Hardwicke, Chief Juftice. There can be 
no condition precedent here for the reafons given, 
and the refolution in Thorp v. Thorp is certainly 
good law, for thefe cafes do not fo much depend 
on the .manner of penning the covenants, as the 
mature of them. 

In the ^afe of Wyvill v, Siapleforij the reafon 
the Houfe of Lords went upon was, that it 
would be highly unreafonable the party fliould be 
compelled tp pay his money without having the 
flock transferred to him or tendered, which was 
the confideration for paying the money, that at 
leaft the payment of the money and transfer of the 
il.ock ought to be concomitant afts. 

The other judges concurring, judgment for 

ROBIW^ON 




lR.OBiNS(>N 

qgainfl 
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Rob^soN bgam/i fii^tsv. 



Nil debet h^^ 
to be a bad 
plea to an ac- 
tion of debt 
upon a char- 
ter-party 
where feve- 
ral breaches 
were fet out. 
Cunn. 75. 

s. c. 



tV:fe.IT of error on a jadgmcat in'C B. X3fii debt 
on a cbairter^party for the penalty tli^reifi niefi^sifrir- 
ed and feveral breaches affigned; nil *dtbet )^<sidtA\ 
wJhich <he C B. held an 441 {)lea B,pon ^deHitirter 
thereto and ju^ment for the plain tiE 

Mr. Strands for the pkintiff in errori^ lafifted 
that this adion not being grounded merely tm thb 
deed but Itfeewife on the. breach of coveAant ^tdh 
ismatter offad, this plea was not improper, 6 Mod. 
i«7. tSavtsi. 38. 2\ Hen. J, 14. t. 



Mn Bennijmtoittru. The cafes cited lare ^hfere 

debt is brought Y^n a judgment fuggdftin^ a fdh>^k'^ 

viif or in the cafe of an efcape, there the rect^W it 

matter of inducement only to the z&kcm atid mt td 

the ground of it ; as here this matter was very 

8 Mod. 106. folftnnly fettled in the cafe of WarnH t. Cbri/Ht^ 

32 V 382. Pqfci, I Ge9. fl. writ of error of a judgtaeht iA C. B, 

I Ld?klym' ^^ ^^^ ^n a contrad under hand and feal, whtHhf 

1500- th* defendant agteed to pay fo much ort having fo 

^Bam. 15. ^^^y ^^^^ .^ ^j^^ ^^j^ Coppef Compufiy tfifif- 

ferred to him^ nil d^bet pleaded and held ill ^pofl 
the above cited diftin&ion, 4iid cmnpared td m 
action of debt brought by the affigni^ 6n a feail 
bondt 



Th? 



B^rSLBV. 
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The court dearly of tltatopihioir. '7S^ 

Rb^iMscm 
Mr. Strange then excepted* tp the decUraticUx thtat ^s^'i/^" 

one of' the breaches was not fuffiicifently, fet fj6rtb, 

and the court inclined* to l>e of that opinion. 

To this Mr. Dennifon faid, any one, breach w^II 
fet Qut is fufEcient to,injtitle,the plaintiff to an adion 
for, the . penalty and the. affigqment.. of the f^verar 
branche? is duplicity of pleadipgj^ only.a matter of ^ 
form of which no advantage can be taken,- the de- 
fendant having pleaded over, but he ought to have 
den;iurred. The court ofr th^trpppigiir 

Judg;meRt affijmcd^ . 



The King againft BloAMAN.and Cockxrii^. 



THIS^was-a n>otiofi-for-aQ inform ation- againft ^-Although the 

the defendants, who were juftices of peace frtr- the -^n^^u^ofji 
1 r 7 J* 1 1 • • 1 magiftrate be 

borough of Scarborough^ and the complaint is, that not ftridUy 

the plaintiff being convifted befbre them of a riot, \^f^* V^}^"^ 

* " ' information 

they fcnt him to Tork Caftle, the county prifon, will not be 

wherws,^h€y,pi>ghtto:havi^,CQipn^iit^Jii^ toithe fl^^^^^^^^^ 
corporation goal ; and Xe^ondly, that they refufed on was in- 
to accept of the bail which was offered, th^in, aqd ^^^<^^^' 

notwith^lj^n^iiqg feQt him to prifcn. i Bur. 555. 

2 Bur. 650. 
719. 1 162. 

Ii).^Wg( cai^fe^ th^t, defendants:! ofierecL in^^x^r 5 Bur. 1 7 1 6. 
cuCbcto.thisi charge^i that th© corporation gaol 'was-^^8- 5^7' 
irt peSeffion of tbc~other party j (there being a difiRep. 6s$. 

^ pute I ^^^ 

Rep. 190. 
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putc in the corporation concerning the election of 
their magiftratcs, fo that there were two fets of 
juftices^ &c.)^and that if they had committed the 
BiGAMAM. plaintiflf to that gaol, he would not have been re- 
ceived, and therefore they fent him to the county 
gaol. • 

As to the fecond charge, they alleged that the 
perfons who were offered as bail, were accomplices 
with the plaintiff, and had been concerned in the 
fame riot, for which reafon they refufed their 
baiL 

Cwria. Though what the defendants have done in this 

cafe is not ftridUy according to law, as fending the 
plaintiff to the county gaol, which is not within 
their jurifdiftion, and refufing to admit him to 
bail, yet as there docs not appear that any oppret 
fion was intended, it will not be fufficient to grant 
an information ; and without that circumflance the 
court always refufes an information againft a mini- 
fter of juftice, for the plaintiff is not without other 
remedy. 

Rule for information difcharged (d). 



(J) The King againfl Johnson, B. R, Dublin, Trin. Junt 
2ift 1794. 

A conditional rule for an attachment againft the defeodanty a 
magtftrate of the county Tyrone, had been obtained lad Hilary term, 
upon the affidavit of 'John Kildtay which ilated, that two perfoos 
(naming them) came to his houfe at eleven o'clock in the night of 
the i\^ May^ 1793,. and hurglartonfly entered his houie» and forci- 
bly and felonioufly took away a quantity of furniture^ and with arms 

and 
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and by force drove the family out of his houfe ; and after they \^ere . 
turned out» one of the perfons accufed fired a /hot at his family : 
— ^that immediately afterwards he proceeded to defendant, who is 
the next magillrate to profecutor's place of relldence, informed him 
of the nature of the offence, and required that what he ftated might 
be taken down by the magiftrate's clerk, and he would fwear to 
them ; that the defendant refufed, faying the two ipen might be 
hanged: — that afterwards io the month of ^ugufl following, he 
again applied to the defendant, that his examinatrons might be 
taken, which the profecutor brought to him written in form, which 
the defendant alfo refufed to take ; that he believes the magillrate 
aded with a corrupt view, having fent for one of the party to dine 
with him, and told him what a friend he had been to him. 

y. Boydznd Betty now fhewed caufe upon the affidavit of the 
defendant. — He admits that the profecutor came to offer exami- 
nations for a burglary^ but that it did not appear to him (the magif- 
trate) to be either hurglary or fehny^ there being a replevin furt de- 
pending, and the furniture having been taken as a diftrefs for rent ; 
the conduft of the perfons making the diftrefs might have been im- 
proper, but as their offence did not appear to him to be either bur- 
glary or felony, he would not take the examinations offered, but he 
propofed to iffue a fummons to bring the parties before him, and to 
have an opportunity of examining into the matter. — Upon the fe- 
cond application, the magiilrate was the more confirmed in his opi- 
nion, that' it was a civil queflion of property ; but however, he of- 
fered to take the profecutor's examinations againfl the perfons ac- 
cufed, for an illegal entry, which propofal the profecutor declined, 
and would not fwear to any other examinations than thofe he 
brought ready drawn up.-r-The attorney for the profecutor wrote 
to the magifkrate previous to the fecond application, and the letter^ 
though it is conceived in a menacing flyle, admits that the difpute 
between the parties was a queflion of property merely : — as fuch 
therefore, and there being no corrupt motive whatever in the con- 
dudl of the magiflrate, who denies the charge of inviting one of 
the perfons accufed to his houfe, there is no ground for an attach- 
ment. 

L. Fox and Mahaffey^ contra. The affidavit of the profecutor 
(hews that an explicit charge of burglary and felony was made be- 
fore 
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fore thc'magjfffatc,. an'd ofFcred to be vcriffed'npoii oatSf; irftmr 
diatdy, after the tranfi^lon, the defendant* is infofmcd^of^the na- 
ture, of the offence, and his reafon*fc)r refufing tBe*^ examination is, 
that if lie took them, tht per/ohs migbi be bang^dl — T^i^ charge is 

not denied at all. Afterwards, in th*c month' of jiugvjty tBe 

profccutof applied a fecond time, becaufe" threats had** been niadc 
ufe of to -do him fomc bbdih^ irtjury ; he brought written examina- 
tions, containing a poGtive charge oF burglary and felony^ and^ dt- 
firedthat his complaint might be pytlri tH'e ufdal courfe of trial; — 
the defendant again refofeci, becauf^,. indeed, .he hiid1)een menaced' 
by an attorney; but his defence now is, that he purpofe'd'to iHue a 
fummons, that is, to give the accuf^d notice to £y. the country^ and 

evade their puniftiment : whye the defendant 4ocs not deny the 

change^ >itJ& tor4>e taken as confcfTed z-^-^As to the charge of ia- 
▼iting^one oi^the parties to dinner, he anfwcrs merely -f#/o» bttuf^ 
he -does notifwear^^ifiv^^A that he offered to iffue the fummons, it 
is only 4s«tohitiff/v/*.—*-^ But 'another defence fet up. by the ma- 
gifftate. is a curious one ; .h< fays, that Mr. JDanieh another magif- 
trate^ refides only jihru mikr fron» hira^ who might hare been ap- 
plied io.; .fo tbac becaofe the perfons mig^t have been hanged, he 
relEers. the taik'of takings the charge, to another mag^drate.* .As to 
thej-eplevio, ,hera;F9'he-heard of fucb a fuit, without faying;. when 
it began^* or. what has^becomsof it^-!-h& had nothing, to do with it, 
he was Jsouod* to .take the examinations ia^^fome ihape or odicr, for 
there could be no didrefs at fuch an hour of the nigbt. 

Lord Clommell, Cli. J.. TKis is an application for an attach- 
ment againfl a magifti-ate for not taking exa'itiinatioiJi^ tendered by a 
party coming to complain to him, and undoubtedly the Coart 'will' 
at all times infift upon the m^giff rates in theh* re(pe6liVe countSes 
doing their duty,, otherwift their commiflions would be' Ciperfede'd, 
and they would become utterly uftfefs. 1 hare invited \h*e{e mo- 
tions as often as I thought' th^re was any* foundation fot* theni; if 
the magiftrates do not perform thtir duty, the courfe is to apply 
againft them, a^d the mt)tions are always liftendd to* :-^the general 

courfe. of juftice requires it. The late Mn Juftice Rob in sow* 

always expeded that the examinations fhould be offered to the' 
next.ma^i^cate'T-why i beeaufe-he befl knew the^charaiAer ao^ cir. 
cumftaoces of the perfbn making ^jthe«n.— I Vili make another 

obfervation 
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obfemdon ;-^the«oart will ever refift the trying of civil property 173^ 
in the grand-jury-room. V-« i-w—i J 

Now fee what the fadbs here are^ upon the adipifEon of the defen- 
danty or his (ilence, which amounts to an admifEon in fome cafes» 
livhere the charges are pofitively made. — It is fworn that on the 
2 1 ft of May 1793» two perfons came to Ktlded'% houfe, and took 
away his furniture, an odd fort of theft, or burglary : — it is alfo. 
complained^ that they terrified the family, and fired a (hot : — there 
is no doubt that a perfon having a right may enforce it hj^rong .•^— 
But the queftion is, " Was the magiftrate corrupt^ qt grofsly ignO" 
** rant P" — He enquired into the charge, and found it a matter of 

civil property. 1 remember a cafe which came before me, where 

a woman fwore againft: a man in the county Meath for attempting 
to take her away by force to defile her, I afl<ed her when it hap- 
pened; (he faid, three weeks before the lawfuit began between her father 
and the manjbe was fweanig agalnfl ! — Nothing is more abufed than 
examinations in this way ; they are drawn up by perfons not know- 
ing the tranfadtion, and are fworn to by markfmen. It is objedled 

here, that the magiftrate faid the men would be hanged that 

was to (hew the profecutor he was proceeding too far : then he 

applies again to lay a trap for the magiftrate ; but he would not take 

the examinations for the burglary ; he offered to take them for 

a trefpafs^ which was exadly what he ought to have done. The 
profecutor wifhed to deprive the accufed of their liberty, the con- 
ftant courfe is to fwear a robbery for that purpofe. 

i^ s to what the attorney has done, I think it only necelfary to 
mention, under the authority of the cafe in Burr^ that fuch conduct % Bur. 654. 
might fubjeft him to the cofts :-^— — We are of opinion that the caufe 

fhould be allowed with cofts. 

« 

Boyd, J. faid he would not give any opinion ; not that he en« 
tertained any doubt as to the rule, but for particular reafons. 

DowNEs, J. and Chambehlaine^ J. concurred with the Chief 
Jfuftice. 

Rule difcharged. 
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by fimplc contraft from Henry Durell of London. 
Soon after the inteftate's death, the plaintiffs the 
nephews and the nieces impowered the plaintiff 
Davis to take out of the prerogative court of Cj«- 
ierbury adminiftratipn to the inteftate for .their be- 
nefity which he accordingly did, and received the 
debt, part in fpecie, and part by the transfer of 
ftock ; afterwards the defendants having notice of 
faid debt, and of the adminiftration granted to 
Davis^ the defendant Hardy ^ by their order, ob- 
tained a repeal of the letter of adminiftration, and 
got adminiftration granted to himfelf. Davis j be- 
fore the repeal, fold the ftock, and the prefent bill 
was brought by the nephews and nieces to have a 
diftribution of the inteftate's effefts in this king- 
dom. ^ 

The defendants by their anfwer infift. That by 
the laws of Jer/ey^ the perfonal eftate is to be di- 
vided among the lifters in exclufion of the children 
of the deceafed brothers and fifters, and therefore 
that the debt muft be divided between the defen- 
dants, the inteftate's fifters. 

This caufe was heard by confent upon bill and 
anfwer; Meffrs. Cbute and Noel for the plaintiffs. 
The defendants do not put their cafe upon the fta- 
tute of diftributions, but on the cuftom of J^^r/ey, . 
by which they ' infift, that the plaintiffs are inca- 
pable of taking any part of the inteftate's eftate, 
and the queftion in the caufe will be, " Whether 
this cuftom lhall affeft the property of goods in this 
kingdom?" The diftindion between debts due by 
fpccialty, and thofe due on fimple contrafts, is well , 

known 
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known to be this, that the former arc bona notabilia 1744. 
in the diocefe where they are. but the latter follow ^- — ^" ^ 

Jr I PPON 

the perfon of the debtor, and are bona notabilia agmnji 
where he dwells; they could not therefore have P^'^ok. 
recovered this debt.^jirithout taking out adminiftra- 
tion here, and upon taking out adminiftration, 
they muft have given a bond to the ordinary to 
make diftribution according to the ftatute, aad 
confequently this debt muft be diftributable ac- 
cording to the ftatute j but the defendants feem to 
infift upon a provifo or faving in the ftatute of the 
cuftoms of London^ an4 the province of Tork^ and 
of other places, having known and received cuf- 
toms peculiar to, them: but this provifo cannot be 
taken to extend to any places out of the kingdom, 
and therefore can be of no fervice to the defen- 
dants. — In the province of 7ork^ that third part 
which neither the wife nor children can claim by 
the cuftom, is diftributable according to the fta- 
tute. 2 Vern. 82. it is held that the cuftoms of Cholmleyv; 
the»province of Tork are local, and it is the locality Cholmlcy, 
of the efieds that givbs the fpiritual court jurifdic- 
tion to grant adminift ration : as the debt was here, 
they were obliged to take out adminiftration in 
England^ and the ordinary upon granting it is re- 
quired to take a bond from the adminiftrators to 
. make diftribution according to the ftatute, and it 
is very diflStcult to account for this method of pro- 
ceeding, unlefs the effetls are to be diflributed ac- 
cording to our laws, and the contrary conftruction 
would e]{itirely refcind all the provifion and fecurity 
required by the aft of parliament; befides, the 
Court cannot tak€^ notice of the laws of J^rfey. 

^ Mr. /Ittorney 
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Mr. Attorney General, for the defendants. The 
laws of Jerfey are feparate, diftinft, and indepen« 
dent of the laws of England^ though not of the Ic- 
giflatiire of England : This is infifted on by the de- 
fendant's anfwer. That by thefe laws the furviving 
fifters of an inteftate are intitled to bis perfenal 
eftate, in exclufion of the childiren of his deceafed 
brothers and fitters, and therefore that the plain- 
tiffs are not entitled to any part of the inteftatc's 
eftate : The plaintiffs have not replied to the anfwer, 
and therefore it muft be taken to be true : It has 
been contended for the defendants, That the per- 
fonal eftate is mierely local, and that the right the 
next of kin to an eftate have to it, depends upon 
the locality of it, at the time of his death. I ihall 
infift on the reverfe of this propofition : They have 
not £hewn anyone inftance in which the Court has 
confidered it in the light they contend for ; but all 
their inftances, and the nature of the cafes, prove 
the contrary. The nature of perfonal eftate is that 
it attaches on the perfon, and the nature of a real 
eftate is that it is attached to the place ; becaufe k 
is a fixed thing : The very meaning of perfonal 
eftate is, that thing which belongs to the perfon ; 
fuppofe a perfon is an inhabitant, and dies in the 
province of Tork and has bona notabilia in that pro- 
vince, and alfo in the province of Canterbury ^ there 
muft be adminiftration taken out in both provinces; 
and yet the perfon who took out adminiftration in 
the province of Canterbury muft make diftributioa 
according to the cuftom in that province. 



Lord 
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Lord Chancellor^ That is a cafe diredly with- 1744. 

in the provifo. H^ ' ^ 

^ FlPPON 



Mr. Attorney. It is fo ; but the mere locality of P*'^^^- 
the perfonal eftate, does not create any right in 
refped to the diftribution ; the locality of the per^ 
fonal eftate determiiies nothing but the jurifdiction 
that is to grant the admtniftration ; but the diftri*- 
butlon depends upon the quality of the perfon^ 
either as a freeman of London^ which follows, the 
perfon wherefoever he goes, or as inhabitant of 
this or that particular province. 

Lord Chancellor* Hardy the administrator^ 
and all the perfons intitled to the diftribution live . 
in Jer/eyi the adminiftration to Davis being re- 
pealed, he is now become a debtor to Hardy^ and 
the cafe is in the fame fituation as if the debt had 
continued in the hands of the original debtor* 
How can I decree an account to be taken here of 
the whole perfonal eftate ? And without that, how 
can it be known what will remain in the hands of 
the adminiftrator after payment of the inteftate's 
debts : It would affeft the commerce of this king.- 
dom to a very great degree; merchants abroad 
Iiave debts here, and if thofe ihould be diftributed 
according to the laws of England^ it ivould be a 
moft mifchievous thing to the commerce of this 
country; and no diftindion was ever made be- 
tween the efiedts a man has here, and thofe he has 
abroad. In the cafe of Van Thiennfn before I*ord 2 Eq. Abr. 
JCing^ Colonel Van Thtemtin *hvo\x^t his bjiU for * t?^' . 
cUftribtttion of the effects of his late wife, which fl&e 2Q3. 
ysns entitled to by a legacy from her fir ft hiiiband^ 

and 
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1744. and an account was decreed; I was of couhfel for 
^~^. -" the plaintiff, but was not fatisfied with the decree; 

againjt howevcr, it was made by default, the principal d&. 
•PiFpoM. fendant not having anfwered ; but Mr. Jocobfoitj 
the truftce, was the only one who put in any an- 
fwer ; and that pointy how far the laws of England 
' attach on goods here, was mentioned, but not de- 
termined, the decree being njade by default : — I had 
a great doubt about it in refpedk of the inconve- 
niencies it would bring upon trade; but befides 
that, it was a quefiion about (lock, which is a fpe- 
cific part of the perfonal effate, and may differ 
from the cafe of a mere diebt, Which follows the 
perfon of the debtor wherev^ he is. 

Mr. Attorney. Can it be fuppofed that the right 

of diftribution ihould depend upon the removal of 

the debtor ? The adminiilration is nothing but an 

authority for the perfon to get in the effects of the 

Ski. Ca. in intereft. In the cafe of Burrows v. Jemineau 1726, 

St *^ Chancery, a perfon drew a bill here upon a per- 

2 tq. Abr. fon at Leghorn who accepted there, and the drawer 

Mafel ^^^ ^ bankrupt in London^ the acceptor had notice 

of it before the bill was payable ; the acceptor was 

fued at Leghorn^ and fentence was given for him ; 

becaufe by the laws ufed there, if a perfon accepts 

a bill of exchange and has no effects of the drawer 

in his hands nor notice of the bankruptcy, he is not 

liable : it happened that the acceptor came here and 

was fued at law, upon which he brought his bill in 

this court for relief, and an injundion, and he was 

relieved, and the court faid that the acceptance 

at Leghorn bound the acceptor according to the laws 

of that place. 

Lord 
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Lord Chajtcellor. The ftrongeft objeflion in' 1744- 

that cafe was, that if it was right, it was only a ^pT" ~^ 
conditional acceptance, and that advantage might agdmft 
be taken of it at law. Pippoh, 

Mr. Attorney cited the cafe of Feaubert y. Turjl^ prec. Cha. 
to fhew that the cOuft will take notice of the laws 207. 
of foreign nations. 4^^. 

I Bro P. C. 

Mr. Solicitor General oh the faiAe fide. The court ^ * 
may difmifs the plaintiffs bill without going into . 
the merits of the cafe, for the only way by which • 
the prefent queftion is brought before the court is 
by the adminiftration which the plaintiff fraudulent- 
ly obtained to be granted to their attorney, which 
has been fince repealed by the ecclefiaftical court : — 
Davis having by falfe fuggeftions taken out letters 
of adminiftration receives the debt and joins in the 
bill to prevent the true adminiftrator from getting 
it out of his hands, and in this manner the cauffe is 
brought before the court : If this had not been 
done, the debt might have beem paid to the ad- 
minifirators in Jerfey^ and then he would have 
made diftribution according t6 the laws there. If 
that had been done this court would not have called 
that matter in queftion, and therefore it is owing 
:o their fraudulently getting the money into their 
iands that the prefent queftion is brought before 
he court. This mift)ehaviour of theirs is not to ' 
>e encouraged, and on that foundation the bill may 
« difiniffed. 

Lord Chancellor. I would not, if I could 
void it with juftice to the parties, enter into the 

general 
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Pxp?oi« 



general queftion. It was ada^itted th^t Davis un. 
der the firft ^dminiftration, which i? now rep^kd, 
received this debt ; by that he is a debtor merely 
to the eftate of the inteftate, and he has nothing to 
do to come here, but ought to pay it over to the 
rightful adn>iniftrator. The difficulty is with re- 
gard to the other co-plaintiffs, whether they have not 
a right to come here, not to call Davis^ but to call 
Hardy to an account, for this particular part of the 
eftate abftracled from the reft of it. 



Mr. Shute. Mr. Hardy is now, and has been aU 
sjong in England ; he took out adminiftxation in 
peribn, and he anfwered under the proce& of this 
court : The effej^ are alfo here, and there£cire the 
plaintiff's have a right to have the matter e^min- 
cd into iu this court. 



A man*8 per- 
fonal eftate is 
fuppofed to 
follow his 
perfbn> and 
diftributable 
according to 
the laws of 
the country 
where he is. 



Lord Chancellor. I am of opinion ths^t there 
is not a fiifficient ground for me to decree an ac- 
count for the plaintiff: I ani very unwilling to de- 
termine the general queftion, which may ?idmit of 
a great variety of cQnfideration» and of difficulty 
too» therefore I chufe to determine the cafe ^tbout 
entering into it ; if I was to enter into it, I fliould 
think» that a man's perfonal eftate is fuppofed to 
foUo^ his perfon, wherever he is ; and is diftiibuta- 
ble according to the laws of that country wl^ere bis 
perfon i^, and as to the di&rent jurifdicHons 
relating to his perfonal eftate in te£pt€L of tJxe pro- 
bate of wills or adminiftration they arife from the 
nature of the remedy that is to be made ufe of for 
the recovery of that eftate| an4 thf^r^pre to ^able 

ap^on 
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a peribn to fiie for any part of the perfo»al eftate he 1 744. 
muft qualify himfclf from that which is th^ proper ^p^;^^"^ 
jurifdidiott of the place where the pertbnal cftatc ^^ 
lies J but that does not determine the right to the ^***^<>»- 
equitable property, or to that property which is 
confid6red in equity or in the canon, or ecclefiafti'- 
cal law, in difttibuting the ihares of that perfdnal 
leftate, and therefore the cafes which havfe been put 
are right, and prove this, if a man be an inhabitant 
of the province of Tork^ and dies there, leaving 
goods both in that province, and alfo in the pro- 
vince of Canterbury J it is incumbent on his admi- 
nifirator to take out adminiftration in both provin- 
ces, and yet notwithftanding this, the whole per- 
fonal eftate will be diftributable according to the 
cuftom of the province of Tork^ which (hews that 
it is not the jurifdiftion out of which the admini- 
. firation muft be taken, which is neceffary to give 
the party a right to one that will govern the right 
and intereft in the ctiftributory part of that eftate. 
—Then confider the prefent cafe, it is rightly faid, 
that Jer/ey tiiuft be as much confidered a foreign 
country in refped to the laws of England^ as if it 
was not parcbl of the crown, of Enghnd^ for it is 
not part of the kingdom of Great Britain^ but it is 
a diftina dominion which the king of Great BritalH 
is intitled to in right of his Dutchy of Normandy^ 
confequently is governed by the ancient laws of J^^[ ^^""* 
2formandy» Then the cafe is thtrs ! A man is an in- 
Iiabitant and dies in a foreign country, the bulk of 
liis perfonal eftate there, he happens to have a debt 
owing to him ia England^ whidi cannot be recover- 
ed tiithout taking out adminiftration in England^ the 

queftion 
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1744. queftion is, whether that fhall be confidered as part 
^"Z^ — '^ of the bulk of his perfonal eftatc, to be accounted 

againfi foF according to the laws of the place where he is 
PippoN. rcfident, or whether any perfons not refiding in 
England^ but inhabitants of a foreign country, who 
by the laws of that country have no right to any part, 
but would have a right by the laws of England^ can 
come into this court, and by the reafon of the tak- 
ing out of adminiftration here can compel the ad- 
miniftrator to recount to them for that part of the 
perfonal eftate abftrafted from the refidue of the 
cftate ? If that was the mere queftion before me 
I {hould incline to think (but I don't mean to give 
an opinion to bind me) that it could not be done, 
and would be extremely mifchievous and greatly 
afied: the commerce of thofe kingdoms ; no foreign 
merchant would know how to deal here but at the 
peril of having all his debt here feparated from the 
. reft of his perfonal eftate, and diftributed accord- 
ing to the laws of this kingdom. 

The bond required by the acl is that the admini« 
firator Ihall account before the judge of the ecdc- 
fiaftical court, and pay the refidue of the inteftate's 
goods, and chatties, and credits to fuch perfons as 
the faid Judge or Judges {hall appoint purfuant to 
the faid ftatute : — What is it that is to be diftribut- 
ed ? — It is the reft and refidue of the perfonal eftate 
after debts paid, and other allowances, no body can 
^ come here for an account of part of the eftate, but 
muft pray an account of the whole eftate j how can 
this refidue be made appear but by accounting for 
the whole eftate, and not by an account of a parti- 
cular 
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cular debt only ? — And therefore on the worjtjs of 1 744- 
the ftatute I fliould think there would be no fuch ^T^ '^ 
decree as is now prayed, and do but confider what agalnj 
work it would make ; the general adminiftrator is ^*f **o»r- 
not before the court ; How can I decree an account 
of the whole eftate, and without it I cannot find 
out the refidue, and if the general adminiftrator 
was before the court, I might decree an account, 
but the confequence of it would be that if the ad- 
miniftrator accounts here and has fuch allowances 
and makes fuch diftributions as are/agreeable to the 
, laws of England^ the courts in Jerfey might de- 
cree him to account with different allowances and 
different diftributions : But the only matter now 
to be determined is, whether the prcfent bill is pro- 
perly brought ? — The firft adminiftration is repeal- 
ed, and a new one granted ; and as to Davis being 
a plaintiff, the bill is improper ; for he is now only 
a debtor to the eftate, and confequently a debtor to 
the fecond adminiftrator; what has he to do to 
come here to pray an account to be taken ?— He is 
a debtor to the eftate and liable, to an adion at law 
by the adminiftrator, who may the next day he re- 
covers, carry it into Jerfey and account for it there, 
and that would be the right way. Davis is therefore 
to be laid out of the cafe ; and in refped to the 
other plaintiffs they have nothing to do to come 
here, for an account of this particular part of the 
perfonal eftate : — They have a right to call the ge- 
neral adminiftrator to an account, but no perfon in- 
titled to a fhare of the refidue of the eftate can 
come into this court for a particular part of that 
eftate detached from the reft^ the general admini- 
ftrator 
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1744. ftrator is not before the court, and therefore I can- 

HT'^^ not decree an account ; therefore the bill muft be 

PlPPON 

againfl cuimiuea. 

PlPPON. ' 



Dormer againji Fortescue* 



Where the THE plaintiff brought a bill for a difcovery of 
whichapl^n- ^ ^^^^ ^^ fettlement in the cuftody of the defend- 
tiffin ejefl:- ant, and to have the fame produced at a trial in 
^e^hi^tbe"' ejeftment depending between the parties, and in 
poffeffion of the bill the plaintiflF prayed relief generally^ and af- 
Sd'thrfo^^^^ terwards the plaintiff brought a fupptemental bill for 
mcr is oUig- an account of the rents and profits of the eftate from 
cd to come ^1^ ^jj^ j^j ^j^jg accrued, which was upon the 

into equity ^ ' *^ 

foradifcove- the death of his father in 1729:— the plaintiff had 
7 ^^^At ^ recovered poffeffion of the premiffes by a judgment 
account of in the King's Bench upon a fpecial verdid in ejed- 
the^ents and j^ent, which judgment was affirmed by the Houfe 

the time his Of Lords. 
title accrued. 

2 ^tk« 282 

3Atk.i24. Mr. Brawn for the defendant. The only relief 

S. C. fought by the original bill is to have the deeds pro. 

3 53'^405' d^ced upon a trial at law, and the plaintiff does not 
2Stra- 1086. apply to the court to have any part of his title 
cz 2T ^^^ determined here, nor does he fo much as charge 
i8Vin.4i3. the defendant with being in poffeffion of the eftate; 
Fearne's C ^^ *^ ^^^^ where this court determines the right of 
R. 155. the parties, it will alfo determine every thing that 

is confequential or incidental thereto ; the plaintiff 
hfis chofen to have his title determined at law, and 
c^me here for no other end but merely to have the 

deeds 
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deeds produced, and the term fet out of hfa way, , j^^^ 

and the court will not make itfclf ancUlary to the ^ ^•"**^ 

courts of la^w, and take for granted that their de- ag^iyt 
terminations are right, and upon that footing only Fortescue. 
to decree an account. The firft ejeftment was 
brought in 1731, and if the plaintiff had made an 
entry before be brought the ejeftment he might at 
law have recovered the mefne profits, and fince it 
was his own blunder only, that difabled him from* 
recovering at law, this court will not give any re- 
Kef: — all the cafes wherein this court has entertain- 
ed a jurifdiftion of this fort are, either fuch where* 
in the very right of the eftate was determined here, 
or elfe they are fuch as fall under the head of frauds ^ 
or irujls. The cafe of Coventry v. Hall was fimply 2 Cha. ca. 
on a defeftive conveyance, and no doubt but that '^+* 
wherever a man cannot eftablifli his title without 
the aid of this court, there is a proper jurifdidion 
for this cour: to decree an account : — In the cafe of ♦ 

Bennet v. Whitehead, there were particular circum- 
flances erf fraud in the defendant, which made * °^^' 
it proper to decree an account ; the defendaht there 
continued the poffeffion of a leafehold eftate after 
the leafe was expired under pretence that he was 
intitled to the inheritance, though he had in his 
cuftody the deeds that made out the plaintiff's title, 
the concealment of thefc deeds was a grofs fraud 
in the defendant, but there is nothing like that in 
the prefent cafe. The plaintiff was not ignorant of 
the deed, as appears by his own bill in which \t^ 
ftates the limitations and words of it exacUy as 
they are, and the detaining the deed from- the plain* 
tiff cannot be confidered as a fraud becaufe the de- 
fendant's have been a long while in poffeffion of the 

N eftate, 
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1744. cftatc, and believe themfclves to be intitled thereto, 

Former* ^^ough the determination at law has been fincc 

againj againft them. But this court cannot take the right 

FoRTKscuE. ^f ^jjg ^ftj^^g jQ i^g abfolutely decided; there has 

been, it is true, one judgment in ejectment, but 
can this court confider that to be decifive, when 
the courts of law do not look on it to be fo ? — ^Thc 
defendants may bring new ejeftments, and one has 
been aftually brought and is ftill depending : — ^Was 
there ever any inftance wherein this court has 
granted a perpetual injun(5lion merely becaufe the 
party had obtained one judgment in ejeftment ?— 
Such injundlions are never granted except where 
there has been great vexation and many judgments 
obtained : If thefe deeds are decreed to be deliver- 
ed up, it will be impoffible for the defendant ever 
to try their right any more, and therefore will 
in eflfed be granting s^ perpetual injunftion. But 
it is objefted, that this cafe muft be confidered as 
connedled with the original bill, becaufe the prefent 
bill is brought to have a more complete relief, than 
the court gave on the original decree: But this 
fecond bill confifts intirely of new matter, and of 
things altogether independent of the former, and 
therefore thpugh they call it a fuppUfmntal bill, yet 
it is not to be confidered as fuch : For fypplemen- 
tal bills are grounded upon the relief originally 
prayed, and are brought to extend that relief fur- 
ther. — But it is faid, that iince there is a general 
prayer fomlief in the origins^l bill, the plaintiff may 
pray any relief afterwards. If this was allowed, it 
would be impoffible to make any defence againft a 
bill praying generally relief. The prefent bill is 
brought merely for an account of the rents and 

profits, 
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profits, without giving the court any other jurif- 1744* 

diftion, but by the former bill which is fatisfied; ^'^"^T^ 

and this court never decrees an account but where againfi 

the right itfelf has been decreed here, except in F^^^T^scue. 

eafes of frauds j trujis, and infancy: The plaintiff 

has elefted to proceed throughout at law, and has 

put his cafe intirely on the rules of law, and made 

an ad:ual entry in. the year 1735, which fliews 

that he intende4 to proceed at law for the mefiie 

profits. I Vern. 105. has been cited to prove that 

the plaintiff may proceed in an ejeftment at law for 

the poffeflion, and equity for the mefne profits, but 

that muft be miftakp, for I believe it never was done. 

But if the party comes here, he muft come for the 

whole. As to the cafe of the Duke of Bolton v. 

Dea/ij there a tenant continued in poffeflion after 

the Icafc was expired under a belief that one of the 

cs^ui que vies in the leafe was alive, but afterwards 

difcovering his miftake delivered up poffeflion to, 

the duke, who brought a bill for the mefne profits 

which were decreed to be accounted for by the de-i 

fendaht. But there are very particular clrcun\«^ 

ftances in that cafe, for the miftake arofe from an 

accident of there being two perfons of the fame 

pame with one of the c€^ui que viesy and accident is 

one ground for relief in this court. Befides as the 

poffeflion was delivered to the Duke, he could not 

have gone to law for the poffeflion, and therefore 

could not at law recover the mefne profits. But 

this was the only court in which he could proceed 

for them. The firft period of time from which the 

plaip tiff prays an account is from 1729, when his fa* 

ther died, he might have made an entry at that time, 

and then he wotrid have been in titled to them at 

3^ » Uwi 
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1744. ^*^ 5 ^^ ^^ ^^^ ^^^ ^^°^ ^^ ^^^''^ ^^ '^ ground for 

C. -,^ ^r this court to relieve him. The next period of time 

/Dormer fj.Qjjj which he pravs an account is from the time 

foRTEscuE. of filing the original bill. But there is no reafon 

for that, becaufe it was brought for another pur- 

pofe, and has no relation to this matter. Ihelaft 

period of time is from the entry in 1735^ but for this 

they may have their remedy at law, and therefore 

there is no ground for the interpofition of this 

court. 

Lord Chang ELL0R9 There are two general 
queftions in the cafe : Firft, Whether the plaintiff 
is entitled to have an account of the rents and pro- 
fits ? Secondly, If he be entitled, from what time ? 
The firft of thefe queftions properly divides itfelf 
into two others : Firft, Whether the plaintiff on 
the fad of his general right to the eftatc, is entitled 
to the rents and profits ? Secondly, Whether he 
has a right to demand them in this court. 

As to the firft, nothing is clearer than that in law 
and equity, and in natural juftice, the plaintifif hath 
a right to the rents and profits of the eftate, and 
had that right from the time of his father's death, 
when his title accrued, if he cannot come at them, 
it muft be becaufe fome rule of law or equity pre- 
vents him from having them: for the eftate was 
his from that time, and confequently, that draws 
the right of the rents and profits.— The plaintiff's 
title is as heir to his father, who claimed by a re- 
mainder in a marriage-fettlement made in 1 662^ by 
which Mr. Juftice Dormer^ who is the laft pcrfon 
hat died poffeffed, was only tenant for ^^ yearsf- 

i^ 
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if he fo long lived, remainder to truftees to pre- 1744- 
ferve contingent remainders^ remainder to his firft^ dTe 
and other fons in tail ; Mr. Juftice Dormer had only agalnjl 
one fon, who joined with him in a fine of the ef- F^^^tescub., 
tatc, and alfo in a recovery, in which the fon was 
vouched, and afterwards the fon died in the life- 
time of his father, and on the death of Mr. Juftice 
Dormerj the plaintiff's father became entitled to the 
cftate, and from that time has a right to the pro- 
fits ; but the defendants were in poffeflion of the 
cftate, and that, as has been objefted, under fuch 
a title as the perfons who made it might, have made 
good, if they had taken a proper method, either 
by get|ing the truftees to join with them, or elfe 
by executing a feoffment to make a tenant to the 
^racipe. 

As to the firft of thefe methods, it is very uncer- 
tain whether they could have done it. Truftees 
to preferve contingent remainders in a marriage- 
fettlement, would have been extremely cautious 
how they had joined in fuch an ad as that : as to 
the other method, that might have done it ; but that 
is only faying that tliey have not done it, but might 
by another method which the law calls a wrong ;— 
they might have done it, becaufe fuch feoffment as 
that would have had its effeft only by operating as 
a diffeifin of the truftees, and operating by way of 
diffeifin, it would have gained a freehold, and have 
made a tenant to the pracipe by wrjng i there is 
no reafon for any favour from thence, becaule it 
%vas a method which both in law and equity is con- 
fidered as a wrong; therefore on the firft branch 
of the queftion, nothing is clearer than that from 

the 
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1744. *hc timc^of the title accrued the plaintiff had a rigk 

^■'"^"■■^ to the rents of the eftat^. 
Dormeel 
againft 

FokTEscufe. The next branch of thd qudflion is Itlore mate- 
rial and confiderable, that is, whether he has a 
right to demand an account of the rents in this 
court,— and I am of opinion that he has ; it is ad- 
mitted on the part of the defendant j that there are 
feveral cafes under certain circumftances in which 
this court will decree an account of rents and pro- 
fits, and that too from the time that the right of 
the party accrued : on the other hand there are fe- 
veral cafes in which the court will not do it, and 
therefore I can by nO means agree to that fhgrt note 
that has been cited from Vcrncn 1 15* in the latitude 
and generality in which it is there laid down ; for 
in that latitude it is riot true. For if a man brings 

Where a '^ t)ill in this court to have the pofleffion of- lands, 

man pro- ^nd an account of the profits,' and .like wife brings 

cecdd at law 

and in equi- ^^ ejeftment for that cftate ; if there is nothing 

ty, unlefs more in the cafe, the court will not let him divide 
fpedaulr- ^^^ t)ut put him to his eleftion to proceed here, or 
cumftances, at law. If he can recover by a legal title, he may 
wUI pat Wm ^'^^ ^^ '^^ ^^^^ ^^ aftion for the mefne profits > 
to bit clcc- therefore that cafe muft have been fome cafe of a 
^^^' particular kind : as fuppofe a bill brought by an 

infant by prochein amy^ for poffeffion and account of 
profits, and that infant does alfo bring an ejed- 
An infant, ment, poflibly in that cafe, as he had a right to 

though he coHic here, the court might fuffer him to proceed 
recovers pol- ^ o * 

feflionby at law for the poffeffion, and to retain his bill here 

law, ™y for the mefne profits ; it muft have been fome fuch 

retained in cafe as that: but notwithftaading this, there are 

equity, for feveral cafes in which this court decrees an account 

the mefne £ 

profits. ^^ 
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of the rents and profits from the time of the title 
accrued: — Firft, wherever a bill is brought for 
poffeffion and an account of rents and profits, and 
the title is determined here for the plaintiff, he flball Fortescub. 
have a decree not only for the poffefljon, but alfo 
for the mefne profits, unlefs there be fome fpecial 
reafon to reftrain the time, as in many cafes there 
are, to the time of filing the bill ; as where the de- Where de- 
fendant had no notice at all of the plaintiflF's title, f«°d"5 ^^\ 

, , no notice or* 

either given him by the plaintiff, or by demand of the plaintifPs 
the poflTeffion, and had no deeds or writings in his ^*^|f» ^^^ 
own cuftody, which Ihewed the title of the plain- the deeds in 
tiff, but the fame appeared by deeds in the cuftody ^»» f **^°^y> 
of the plaintiff or a ftraqger, or by proof made in dccre^anac- 
the caufe by the plaintiffs ; in fuch cafe the court count only 
will reftrain the account of the profits to the time ^^^^ ^^^\^ 
of bringing the bill, confidering it like the cafe of ing the bilL 
an entry in ejeftment. * 

So if there hath been any default in the plaintiff SoifplaJn- 
that he hath had a long while notice of his title, tiff hath lain 
and hath lain by : In that cafe, the court hath often ^' 
thought fit not to run backward into a long ac- 
count, but to reftrain it to the time of filing the 
bill. 

So, where an infant brings a bill to have poffef- 
fion of an eftate, and an account of the profits, the 
court will not only decree the poffeflion, but like- 
wife an account from the time of the title accrued, 
and that though it is merely a legal title ; — that is 
the general rule, though fpecial circutnftances may 
vary it; 

The 
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1744: The rcafon why the court entertains bills of that 

Dormer ^^^^ '" ^^^ ^^ infants, is, that. every perfon who 

_ 4i^mnfi enters on the eftateof an infant, as he cannot take 

• care of himfelf, is prefumed to enter as guardian or 

bailiff; and^if the receipt of the rents began during 

the infancy, the court will carry it on after the 

time of his coming to age, and make one entire 

Where a decree for the whole ; — and ill all cafes wherever 

been kept ^^ plaintiff hath been kept out of poffeffion, either 

routofpoflef. by X}\z frauds mifreprefentatim^ or concealment of the 

fmud/con! defendant, if the plaintiff brings his bill for a dit 

cealment, or covery and relief) though he hath a legal title, yet 

fcntodon of ^^^ court, if it determines that legal title either 

defendant, with or without the affiftance of a court of law, 

. .ji ^ 

inanity for ^^^'^ decree an account from the time of the title 
difcovcry accrued. 

abd relief, 
an account 

. of the pro- Another inftance of this tind is, if a widow is 

^ts will be in titled to dower, and her claim is merely on a le- 

the time of gal title, but ihe cannot difcover the particular 

^ ^^ *^' lands of which fhe is dowable, and a queftion arifc 

whether (he is intitled by law to dower, this court 

will aflift her to find out the' lands, and will direct 

her to proceed in a writ of dower, and refcrve the 

confideration of all further diredions ; and when 

flie comes back here, if her title of dower is efta- 

blifhed at law, the court will decree an account not 

only from the tim€ of her demand, which would 

be all flie could have at law, but from the time of 

' the title accrued. This is the common relief, and 

9 Hen. 3. goes farther than the ftatutcj which only gives her 

damages from the time of her demand (^) : and it 

might 

{e) This agrees with the report by Ati, which however the maf- 
rer of the rolls faid mult be a nnfcooception. Curtu r. Curtis, 
2 Bro. Cha. ^33* 
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might be faid that the bringing the bill is ^ demand 

of dower, and therefore that flie fhould have an ac-^ 

count, only from that time ; but this court does 

not do that, but fays, as flie is entitled to dower, Foarsscut. 

flie is in equity entitled to the profits from the time 

of the title accrued. 

Suppofe a widow is entitled to dower of an ef- , 
tatc upon which a term for years is ftanding out, 
and her title out of the reverfion is a mere legal 
title, and Ihe coitaes here to have the term fet out 
of the way, and to have her dower affigned, though 
there was nothing more than that in the cafe, the 
court would decree an account of the profits from 
the time of the title accrued j and yet if the term 
had been out of the cafe, and fhe had proceeded 
at law, fhe could have recovered damages only 
from the time of the demand of her dower : thefe 
are all clear cafes, and often determined. 

Then confider how far the prefent comes up to 
thefe cafes : Firft, It appears that the fettlement un- 
der which the plaintiff's title arifes was in the hands 
of the defendants i—thtre were, four parts of them, 
all in his cuftody ; and the plaintiflf could not poffi- 
bly come at them but by bill in this court (a) ; the 
deeds and evidences that verify the plaintiflF's title 
being concealed by the defendant from the plaintiff, 
(though poilihly not fraudulently concealed) is a 
ftrong reafon why the court fhould give the plain- 
tiff the fame benefit which he might have had, if 

the 

(a) Vid. 4 Bro. P. C. 355. where it is ftated that the plaintiff 
was forced to litigate three years in the Court of ChaVicery, to ob- 
tain a difcovery of the fettlement) which was in the .hands of the 
defendantSy who ufcd all manner of dibtories to aroid producing it. 
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the deeds had been in his own cuftody, and if he 
had had them, he might have brought an ejectment 
immediately on the death of his father, and laid 
FoRTEscuE. ^hg demife from his father's death, and then he 
would at law have recovered all the mefne profits. 

It is tr,ue that the plaintiff brought an ejeftment 
before fuch time as he had the deeds, and before 
he filed his bill ; and from hence it has been in- 
ferred that he did not want them ; for, that it ap- 
pears by his bill that he was acquainted with the 
contents of them ; but that was by guefs and con- 
jeflure only, and not with any certainty ; — in the 
original bill there is no charge whatever of a term 
for years which was (landing out in truftees, which 
would have been the strongest ground for his 
coming here, and if it had been known, would cer- 
tainly have been charged in the bill. This flbews 
that the plaintiff did not kn"bw what the deed con- 
tained until it was read in court, and though he 
brought his ejeftment, yet he brought it at ran- 
dom and at a venture ; that is one ground why 
this court fhould decree an account, that all the 
parts of the title deeds of the plaintiff were in the 
hands of the defendant, and proved to be fo in the 
manner of bringing his bill. 

Where the Another ground, and that a ftrong one for the 
utl^is^n plaintiff, is, that this is to all material purpofes an 
cqiiitable equitable title ; here is the legal eftate of a term of 
one, he fhall ^^^ ^.^ {^andinff out in truftees antecedent to the 

recoTer the ' ^ . 

profits from plaintiff's title ; and the terni now appeanng to be 

the time of attendant on the inheritance : this was a plain bar 
the title ac- • , % ^ 

crucd. in hi§ way at law, and yet he does not appear to 

be 
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be conufant of it; for that reafon Lord Talbot 1744. 
retained the bill for twelve months, with leave for ^^^^y""-^ 
the plaintiff to proceed in this or in any other ejeft- ag^^ 
ment, becaufe this being brought at random, there Fortescue. 
might be occafion to bring a new ejeftment, and to 
vary the manner of laying the demife. 

If the plaintiff had known of this term, he ha^ a 
right to have brought his bill in this court againft 
the truftees for a conveyance of it from them : It 
is true, that his right to that conveyance would 
have depended upon his right to the reverfion, but 
then this court would have direfted a trial at law 
to have afcertained his right to the reverfion, and 
have ordered that the term fliould not be given in 
evidence ; and when the plaintiff's right had been 
eftablilhed at law, this court would have decreed 
the truftees to hive conveyed it to him. 

But notwithftanding thefe points are with the 
plaintiff, that he had a right to the profits from the 
time of his title accrued, and likewife that this^ 
court has a jurifdiclion to decree them, yet ftill if 
the plaintiff hath not taken the proper method to 
bring it before the court, this court will not do it*. 

And that brings me to my next confideration. 
Whether the plaintiff hath not taken the proper re-, 
medy to have a decree for an account of the rents ? 
And that depends on two things: Firft, On the 
original bill, on which further direSions are re- 
ferved by Lord Talbot; and fecondly. On this 
fupplemental bill. As to the original bill, it was 
infilled upon, for the defendant, that the plaintiff 

is 
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1744. is not intitlcd to have a decree for an account of 
Dormer ^^^ ^^°^^ '^^^ profits, becaule it is a bill brought for 
agaiiili another purpofe, and no fiich relief is prayed by it 
Fc«TE8cu£. y^^^ Qj^iy 2. general prayer (f relief, which Dolben ufed 
to fay was the beft prayer, except the Lord's Prayer. 
It was faid for the defendant, that the bill was only 
for the deed to be produced at a trial at Jaw, and 
not at all to have the 'right determined in this 
court r and to be fure the bill is inartifidally and 
defectively drawn, for want of fo particular and 
full a charge as might have been ; but It infifts on 
the defendants being in poffeffion, which is admit- 
ted by the anfwer of one of them : It prays a dif- 
covery of the deeds, and that the plaintiflFmay have 
the benefit of them ; an affidavit is annexed to the 
bill, by which the plaintiff fwears, that the deed is 
. out of his poffeffion, and that^ as he is informed 
and believes, it is in the poffeflion of the defendant. 
That Ihews the nature of this bill, for the rule of 
this court is, that a man who brings a bill for the 
difcovery and produftion of a deed at a trisJ, need 
I Cha. Ca. ^Qt annex any affidavit to the bill, for that is only 
I Vern. 247. required where the bill feeks relief: as there is fuch 
Mofel. 192. 2^n affidavit here, I muft conflxue the prayer of ge. 
neral relief according to the nature of the bill ; and 
the prayer oi general relief tdkes in all the relief necef 
fary at the hearing of the caufe : if the plaintiff had 
in his firft bill brought the truftees of the term be- 
fore the court, if. the plaintifPs right to the rever- 
fion had been a clear point, the court would have 
decreed the truftees to have conveyed to the plain- 
tiff, and pofieffion of the eftate to be delivered to 
him : — Muft there not neceffarily have been an ac- 
count of the rents aad profits ? Lord Tai^ot or- 

dcred 
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dcred the deeds to be produced at the trial, with 1744- 
liberty for the plaintiff to proceed in this or any ' noRMBRT^ 
other ejeftment, and that the term fliould be fet agai^ 
out of the way, and hath referved all further direc- ^^^^tescue, 
tions : and therefore I think that every matter in- 
cident to this caufe is within the compafs of fur- 
ther direftions referved by the decree in the ori-. 
ginal caufe, and . that it is impoffible to fay, that 
the relief fought by the original bill muft be con- 
fined to the difcovcry and produftion of the 
deeds. 

But fuppoi^g the original bill to be as defeftivc 
as the counfel for the defendants ' fay it is, in not 
praying an account of the rents, yet that matter is 
now properly brought before the court; for no» ' 
thing is more common than after a decree for ao- 
couitt to bring a fupplemental bill in aid of that 
account, that there ' may be complete juftice done 
at once, iand to prevent multiplicity of fuits^ and 
various takings of accounts, and therefore I am of 
opinion that the plaintiff" either on the footing of • 
the original bill, or of the fupplemental bill, which 
muft be connected with,- and confidered as part of 
it, is entitled to this accounts 

Several cafes have been cited, but all of them for 
the plaintiff. The cafe of Crueniry againft Hall^ 
s Chan. Rep. 259. 2 Chan. Cas. 1 34. That was a 
bill by a perfon who had a conveyance of an eftatc, 
which was defeSive in law, to be relieved and let 
into poffcffion, which was decreed, and afterwards 
a fupplemental bill was brought for the meihe pro- 
fits, which were decreed. That cafe is very mate- 

terial 
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t^rial in refped to the point of conneAing the Aip« 
plem^ntai with the original bill ; on the other points 
of the cafe it does not hold as an authority^ becaufe 
' it was a title in equity, and fo not liable to the ob* 
jeftion in the prefent cafe of its being ^ piere legal 
title. 

Another cafe cited is the cafe of the Duke of 
Bolton V Deancj Preced. in Chan* 516. in anfwcr ta 
that c^fe it was faid for the defendants, that the 
Duke could have no remedy at law for the mefiie 
profits, becaufe the poffcflion had been delivered to 
the Duke.: that is no reafon againft his having a 
remedy for them, for I do not Jcnpw that the Duk? 
could be faid to be put of poiTeilion, if his tenant 
held over his term. I ihould think that he plight 
have had an aclion of trefpafs for the mefne pro- 
fits } but it is a ftronger cafe than the prefent, for 
the tenant was in no fault, but qpntinue^i the pofr 
feflion merely* through a miftake ; yet ap account 
was depreed from the time of the title accrued, an4 
the like decree was inade in the cafe oi Bennetv. 
Whitehead^ and on this foundation, becaufe the 
deeds that (hewed the plaintiff*S title were in the 
cuftody of the defendant, whjch reafpn ho|ds i« 
the prefent cafct 

But ftill it is objefted, that where a man is bon^ 
fde pojTeJfor (a)^ he fhaU not ac<;ouiit for the profits, 

neither 

(a) Poiefl dividi^ pojeffitmk genus in duas JPectes^ ui poffidiaiur atA 
hondjide^ aut non bond Jide. i. 8. $ 22. fF. de acq. *veL amitL 
fojfefs, Mr. Athyns^ in his report ftatcs the expreflion ufcd by Lord 
lAii%v^'V\z^^\sih^honaJide*poJfeJfftry which I (hould fuppofe »a 
fnifUke. 
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neither by the rule of the civil law, nor of this '744- 
court, that is a rule that holds more ftrongly in the ,^ 
civil, than in our law ; but it is not applicable tQ i^^nj 
the prefent cafe, but only to cafes where the poflfef- Fo^Tiscuf, 
for hath no notice of the title of the other party j 
every body is bound to take conufance of the law ; 
the legal title of this eftate was in the plaintiff, an4 
the deeds that proved it were with the defendant, 
and therefore the fraud is not imputable to him, 
yet he cannot be fo far confidered as a pojfejfor 
bond fide^ as to excufe him from accounting for the 
profits, for he ought in confcience to have 4elivere4 
up the eftat^ to the plaintiffs. 

Another objeflion is, that though the plaintiff 
hath obtained a judgment in ejeftment in the King's 
Bench, which has been affirmed in the Houfe of 
Lords, yet this is not final, and therefore the court 
cannot take it, that this title is fully determined ; 
for new ejeftments may be brought, and there is 
one aftually now depending, and this court will 
only decree an account in fuch inflanccs where it 
would grant a perpetual injunftion.-— That would 
exceedingly narrow the jurifd^£i;ion of this court j 
injunctions are never granted but after many trials, ^ y^^^ 
and to prevent vexation arifing from the method 
of trying titles by ejedlment : Suppofe an infant 
fhould bring a bill on a mere legal title for the pof- 
feffion, and an account of the rents of an eflate, 
this is a mere ejedment bill, but indulged to an in- 
fant, for the reafons I have mentioned : — Suppofe 
the court Ihould direft a trial in ejectment, and a 
vcrdia Ihould be found for the infant, the court 

[would 
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would decree an account, but not grant a perpetual 
injunSion, for the defendant, might Hill bring a 
new cjcftmcnt, if he could find out a new title. 




Fo&TBSCUB. 



Suppofe an heir at law brings a bill here againft 

a devifee for a difcovery of deeds, and to be reliev- 

cd againft the will ; and fuppofe a trial at law is 

2^Bro. Cha. direfted and found for the heir On the equity re- 

Fojibl. Eq. ferved, he fliall hsive a decree for an account and 

12. 13. 147. f^j. ^^ deeds, and yet the devifee, if he can mend 

his cafe, may bring a new cjeftment ; it would be 

a ftrange rule if, when this court hath retained the 

bill, and the plaintiflf here hath recovered at law, 

that this court flhould not decree relief, by reafon 

of the poffibility of a new ejecament being brought 

or a new title being difcovered, it would be putting 

things in fufpenfe for ever (^i). 



{^d) This do^rine was very fully difcuiTed in the cale of Barns 
<waU V. Bameivallf Houfe of l^ords in Ireland^ Feb. 1 794, io 
which Lord Fitz-Gibbon, C. held, That the fuit for the recove- 
ry of the pofl*efIion is properly cognizable iD a court of equity, and 
the plaintiff (hall obtain a decree for the pofielHon there, the court 
will direct an account of rents and profits as incident to the relief, 
which was originally a proper fubjeft of equitable juri^idtion. — ^ — 
But as a man having a mere legal title to the poffefEon, has no right 
to come into equity for the recovery of it, — fo if he has originally 
recovered the poiTeffion at law, he has no manner of right to pro- 
ceed by bill for an account of rents and profits : — As his title to the 
poffeflion was at law, he muft proceed for the whole there. — But if 
a party is obliged to come into a court of equity for aid to en^le him 
to profecute his title at law, after poflefBon recovered at law, there 
may be cafes in which he may come back ^x aa account of rents 
and profits in the fuit depending in equity. — So if he has been pro- 
vented from entering by fraud, a bill in equity will lie for an account 
of rents and profits during the fraudulent pofTeflioQ held againft him* 

.'But 



Cafes in Chancery. 1*93 

WARb 

againft 

Ward againfi Sykes. Sykbi. 



EXAMINATIONS taken by order of this court An affidartt 
de bene efje cannot be publifhcd without motion, ®^^*^« ^^^ 
on affidavit, that the witncfe is either dead or be- beyond^fea of 
yond feas, and afterwards at the trial the judge thewitDefsis 
will not fuffer them to be read without proof by fonffxLS' 
oath of death or abfence beyond fea, although pUb* atioosi/i^ htM 
lication has paffed in this court. ^bUftcd* 



Neal apd 



MOTION of courfe was made for liberty ifor fe- Notice it oe« 

queftrators to fet and let. "^*^y i • 

* . motion for 

fequeib-ators 

Lord Chancellor. I cannot allow this without ^° ^^'* 
notice to the other fide, for though it is a motion 
of courfe to obtain liberty for a receiver to fet and 
to let, and now moft orders are drawn up with ' 
fuch exprefs power in them, yet the reafon of 
both of them is, that he is appointed by the court 
for the management of the eftate; but fequefira- 
O tors 

-Dat a man having recovered poiTeiHon in an ejectment, cannot 

afterwards be received to file an original bill in a court of equity for 
an account of rents and profits during the tortious pofleffion held 
againft him 
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1744. tors have but precarious or temporary powers to 

'^'^~^ levy a debt, and the fequeftrator may be taken off 

CAS** to-morrow. 



&1IADI.EV stikt 



^^l^ ^ '^HfS was a biU brought by A. agaii«ft.5. and one 
Qutof afum of his debtors, that the coiii^t i;«roiild iUy the mo- 
^"^fondor^ Hey irt the debtor's hands, and not to Aflfer him 
not create a to pay it to B. for fear of hi& inifapplyiog it, A 
fpccific lien halving promifed to pay the plaintiflPs demands out 
fum. of fuch fpecific debt. 

But the CHANCEl^tOR refufcd it dearly^ and 
would not fufFer it to be argued, becaufe the plain- 
tiffs as creditors of A. B. had no fpecific lien upon 
fuch debt as they infift upoiv, and that he ^ould not 
lay fuch embargoes upon perfons to prevent their 
paying their debts : For the confequences of fuch 

; decrees would be a grc^at ftagnation of commerce, 
and repugnant to that courfe of circulation^ which 
the. well being of trade demanded, that i£ a man 
was indebted to another, and- had afuit depending 
and promifed to pay him out of the money to be 
recovered upon fuch fuit, and (he creditor xMpon 
the faith of fuch promife forbore to fue him» yet 
all this wiB create no fpecific lien on the money reco- 
vered. Suppofe the queftlon aro£s upon a real eftate, 
and the debtor promifed to pay this creditor his de- 
inand, who upon this confidence forbears diftreffing 

. |iiw, if. tfec deht9i: recovers- the eftate^ yet his ere- 

c ditor 
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difor has no fpecific lien on it, e^en before the fta:- 1744 
tute of frauds, much lefs fince : — It. is common for .i^ ^"^ 

' - r 1. 1 Bradley s 

perfons who have expeftations from the deaths of Case. 

their friends to promife to pay their debts out of 

fuch legacies, yet fuch prortiifes will not bind fiich 

legacies fpecifically, liotwithftariding fuch creditors 

might think they had right t6 fuch an exprefs lien 

by virtue of their forbearance. 



Errington dgairtji Werct, 



Feb. 3oth« 



TAE plaintilP^ father having a' fee fimple cftati Bythe cuf- 

of loool. a year, and about 6oa6l; in money, and ^Ken^afeal 

being an inhabitant of the province oiYorkj^ befort eftate de- 

his marriage with Mrs. Beacon, fettled all his real [he^'hlirTr 

eftate upon himfelf for life, remainder of part to cannot have 

his Wife for her jointure, remainder as to the wholi * cuftoniary 

J ' part of the 

to his fii'ft fori in tail, who happened to be the jilairi- perfonal pro- 

tiflP, remainder to the father's own right heirs:— ^ P^^^^* 

The father alfo covenanted to realize in truftces ?,\^?*^^* 

11- •/*•/» * 1 Swinb: part. 

names the ooool. and his wire s fortune to the fame 3. 1. 18. 
life as above. 

The father after marriage made a fmall purchafe 
in His own name to the value of about 15000I, but 
it did not appear, whether this purchafe was madfe 
v^ithpart erf the truft money or riot. The father 
died iriteftate, and at law this new purchafe defcend- 
cfd updri the jilaintiff, as his heir ; the father having 
iaved a confiderable perfdnal eftate, the queftiori 
between his fon and widow ^t^as^ whether the fen 

O 2 fhould 
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1 744. fliould not be totally CKcluded from any (hareof ttc 
I ~'~"-^ perfonal eftate under the cufloH) of the province of 



agatn/t 
Wero. 



The confequences of the queltioA being deter- 
mined either way, would be thefe >— If the fon is 
to be excluded of his cuftomary fliare, and being 
an only child, the widow will have one moiety of 
the whole perfonal eftatc by the cuftom, and would 
come in along with the fon for the other propor- 
tion of the other moiety under the fiatute of dif- 
tribution, but if the fon is not barred of his cuflo- 
mary fliare, his mother will be intitled to only one 
third of the perfonalty under the cuftom, the fon 
to another third, and the remaining third to be 
divided between them in fucb fhares as the ftatutc 
of diftribution gives them. 

it was infifted upon, that the plaintiff was ex- 
cluded his cuftomary £hare two ways, the firft, by 
having the new purchafed eftate defcend to him as 
heir of his father, the other that he would be ex- 
cluded as heir to his father although no eflate de- 
fcended to him : — ^As to the firft they confidered it 
in two views, if it was not purchafe dout of the iruft 
"money, then it defcended beneficially to the plain- 
tiff on his own right, and to his own ufe, without 
being fubject to any truft : -find if that was fo, it 
vas clear that he would be excluded ; and for that 
end they cited the cafe of Trotter v. Collinfon^ a few 
years ago, which was an iffue direfted out of this 
court and tried at 21?nt, and the provincial cuftom 
found that an heir was excluded from any cuftoma- 
ry fliare of the perfonal eftate of his father where the 

real 
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real cftate defcended to him, and there was mpch ^^'744* ^ 
proof in this caufe to the fame purpofe. Errihgto)! 

Wekg. 

My Lord Chancellor was clear that if it fliould 

turn out that this purchafe was made by the father's 
own, and not out of the truft money, that then 
the plaintiff, the heir at law, would be excluded ; 
and he thought tho' the realeftate defcended was ever 
fo inconfiderable, yet it would ftill exclude the heir 
at law. 

The other way that this part of the cafe was 
%newed in, was, that fuppofing even this purchafe 
was made with the truft money defcended to the 
heir at law in fatisfaftion of part of the covenant, 
to realize the 6000I. &c. and would in the hands 
of the heir be fubjeft to the truft of thofe articles ; 
yet that this defcent would be a cuftomary bar to the 
heir, it is clear that it would bar at common law, 
for there it was a clear defcent, and it cannot take 
any notice of the truft ; and this court will not dif- 
tinguiQi, but confider It as a defcent and a bar. 

The laft point infifted on was that the heir at 

law is barred by the cuftom although no real 

cftate defcends to him, and it does not feem to be 

-very unreafonable, becaufe the legal prefumption 

i 5, that a legal inheritance will pafs from the father 

CO his heir, and it is clear, that if only five Ihillings 

^a, year or lefs defcended that would bar the heir, 

i"53 that from that it appears the heir may be barred 

^r>i his prpvifion out of the perfonal eftate without 

a.in equivalent from the real, for the perfonal eftate 

^x^ay be ioo,ooah and the inheritance, not worth 

twenty 
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•^44- tw^ty fliillmgs, and to this purpejSt vas cited 
]^wtvaTo» 5^'^** P*^- 3» ^^^' i6No. 5, where he fa.y§ in fe- 
^ainj lation to the province of Tork^ that if the teftator 
^**^* has a wife and no child, the wife iball h?ive one 
tnoiety by the cttftom, and the hu£ba^d may dif- 
pofe of the other ; or if he docs not, it {hall go ac- 
cording to the ftatute of djftriUition. j5o if the 
teftator has a wife and child, which child is his heir 
at law, the perfonal eftate fhall go, as in the qthcr 
cafe ; and here he fpeaks not of any real jcftatc 
defcending to the heir at law, he fpeaks in the fame 
general way, No; 6. He fpeaks in the fame general 
in Part $. Se3. i8.No. 2. 

^9 to.thcfe two points, the Cpakcje>:-,lor deli- 
vered no opinion, but rather inclined tojtl^ink that 
there muft be a defceht of a real ejjate tp.bar the 
heir ; but he referved the 'confidcration of this till 
the matter had taken hi$ accoiunt of thjc peribnal 
eftate, and when be had made ijis- report, thatthephe 
would determine to whom and in What maiiner the 
furplus after the payment of debfs, iiineral, &c. 
flionld be diftributed, 

^ev^9 Whether the counfel and court b^ye not 
tniftaken the true point in the c;iufe: For it ieems 
clear that the fop is barred of any cuftpmary Ihare 
by taking by defcent a reverfion or remainder in 
fee of the loool. a year ; for the laft remainder in 
the fettlement is to the rigjit heir of the father, 
and this point feems to b^ fettled, 2 Vern. 375, in 
the cafe of Conftabk v- Conjialfle. There, upon 
the hearing of the caufe, a queftipp arifing oppn 
the cuftoiQ of the province i^ Tfrk^ ^y^ng 

, the 
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the diftribistion of the periboal efiafe off the : i744- 
father, an iffue was dirc^ed to be tried at Jaw, 1~" -"^ -^ 
whether, the father having by fettlenafint on agmt^ 
lib marriage limited his real eftate to himfelf W^»^«. - 
for fifev remainder to bis firft a»d other fons in 
tail, reaiaimkr to his own right heirs, the dd^fi: 
fon was thereby excluded by the raftofi) of the pro^ 
vifice oiTorkfxom having any Ihare of his father'^ • 
perfbnal eftate, and being found that he was there* 
by debarred and exdnded, upon the equity refeyvp* 
pd, it was decreed 2K:cotdingly, 



-: Howes agahJiWA'DnAM. > Feb* 20th. 

THil defendant Wadham contracted for an. equity Themorts^ ' 
of redemption, and paid part of the money down: gagor orhij, 

..,.^, , . heir (hould 

the othei? fxvt was to be paid to the moi^tgagees m be a party ta 
difcharge of theit principal and jntereft: the mort- abilUy 
gagees very fairly laid before the defendant^a coun- wh«rca ' 
fel all the! title deeds, and the defendant ordered an f^an entw . 
aiCgnment of the ttiortgagees to be drawn in truft ^j^^ amwN 
for him ; but his cCunfel difcovw'ed that the' mort- g^gce for the 
gagees had riot the legal" intereft of the mortgage- Jij^Jereft, 
term in them, but only the equitable intereft, for but finding 
they claimed under an affignment from a perfon theJecaTct 
who &ouId haive taken out letters of admiiiiftra- tate, pro- 
tion, but did not : the defendant upon this pre- ^"''^s'ttobe 

' . conveyed to 

vailed* upon the party to take out adminiftration, himfelf with* 
fo got the lefgal intereft of the mortgage-term to ^"^^^^^^'^' 
himfelf; and fets^ the mortgagees at defiance; mortgagee, 
wbereup<in they brouffht this bill, that the defen-'^^^j^y ^j!* 

. , , 1 . t / 1 r 1 confider fuch 

dant might ccfmptete his purchafe, and fo redeem perfon as a 

t&6Bi«. or be fQi:€clofcdi or ejfe that the eftate ^f^^^^^^*^ 

, the mort* 

might gagee. 



2O0 
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1744. might be fold, and the plaintiffs paid in the firft 
* How£s~^ P^^^^ • ^^^ befidcs this, they prayed general relief 
agmnji againft the defendant Wadbam. 

: This mortgage had been of very long ftanding, 
above thirty years^ and the plaintiffs did not make 
the heir of the mortgagor, who was entitled to the 
equity oi redenfiption, a party. And an objeftion 
was taken, that there was a defeft of parties ; the 
heir of the mortgagor ought neccffarily to have 
been a party before the court ; for it is impoffible 
for the defendant to have a complete title 'till the 
heir at law is before the court, and decreed to exc- 
cute proper cojiveyaoces, or forefelofcd of his equi- 
ty of redemption, and this court will not compel 
hini to complete hi^ contrad without a full title. 

That the defendant can neither redeem the plain- 
tiffs, nor foreclofe the mortgagor without having 
him be£(^e the court. As to what is faid, that the 
heir of the mortgagor is barred by length of time,- 
and fo unneceffary to make him a party, that is a 
point which a purchafer cannot be fuppofed to 
know ; and if the court was now to decree him to 
complete his purchafe, the heir at law may come 
. upon him apd overturn his purchafe, and perhaps 
. prove that all the mortgage-money and intereft is 
averpafd by the rents of the eftate. 

Lord Chancellor. I think there is a defcft of 
parties. * As to every thing which is exprefsly pray- 
jed by )the bill, aijid a§ to that particular which prays 
afaleofthe mortgage- term, I never knew fuch a 
thing dc?.crpe^ without having the parties intitled to 

the 
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the reverfion before the court ; becaufe, till an ac<^ i744* 

tual foredofure, it is primd facie liable to redemp- ^"howm^ 
tion : and as to the length of time, the mortgagor agaii^ 

is intitled to be heard, who may fet up many de- Wadha*. 
fences to excufe from the lapfe of time. 

As to the other relief prayed, that the defendant 
Wadham may redeem the plaintiffs, or be foreclofed, 
it is true, that a perfon who takes a fubfequentfe*- 
curity may be compelled to redeem the firft ; but 
then the account muft be intire, and the redemp- 
tion intire and conclufive upon all parties, and all 
the fecurities brought before the court : And in the 
prefent cafe, the account could not be conchiiive 
for want of the heir of the* mortgagor before the 
court, who may traverfe fuch account, and there- 
fore the party who redeems may pay fuch a fum to 
redeem the term, which when examined into, there 
may not be fo much money due as againft the heir, 
and the Court will not lead a purchafer into a fnare, 
and the Court will not do a vain thing, that is, de- 
cree an account between the parties which may be 
opened hereafter by other parties, for that would 
beendlefi; and therefore the Court will not make 
a decree, till it can make a complete one* 

But there is a relief which the plaintifis will be 
intitled to under their general prayer, without any 
neceiSty of making the heir at law a party, and 
that is to have Wadham coniidered as a truftee for 
the plaintiffs as to the legal eftate of the term, from 
the nature of his procuring it, at a time of treaty 
^^vith, and acknowledgment of the plaintiff's mort- 
age, and pay them off; if thofe things appear in 

evidence 
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evidence which are opened, I fliaU make no great* 
doubt to have him ocmfidered as a truftee for the 
a^^ plaiocifis as to their principal, intereft, and coftfi, 
Wmh4M. j^mj ^Q have the refidne of th^ term as a fiscurity 
for himfelf, for inch moqey as he faimidf has ad« 
vanced* 



Sk£LG&av£ 6gainfi Bayly* 



A bond, Mr. Attorney General^ Ryder. The queftion in this 

oDr?5i^ cafe is. Whether a bond or other chofe in aaim may 

in aaion, IS z be granted by way of donatio mortis cau/d? Your 

^f^^/I"^^^ Lordlhip directed us to iearch for precadents ; we 

Morth caufd. have difcovered two, v^hich we fiibmit to your 

Prcc. Chan. Lordfliip as in point, that a chofe In aStion may be 

2 £q. Abr. fo given ; the firfl: is the cafe of Lawfon v. LawfoHj 
573- in I Wms. 441, 442. There a queftion was whe- 
441. ' ther a note drawn by r huiband on his goldfmith 

3 ^'?''356. to pay lOi^i. to his wife for mourning, was a good 
2 Vcf. 431. donatio caufd mortis y the huiband dying of the fitme 

2 Bro. Cha. ficknefs in which he made, the gift? There were 

61 2 • 

I Vef. jun. ^^^ obgeftions to the wife's taking the lool. ; the^ 

54^- one was, that Ihe could not take it by way of gift, 

becaufe a gift from a huiband to his wife is in law 
a gift to himfelf ; the other, that fuppoCng this 
bill operated as an autliority for the goidfmith to 
pay the i col. to the ^ife, yet, that Authority de- 
termined by the huiband' s deaths And yet not- 
withilanding, it was decreed to be a donatio mortis 
caufd. This cafe anfwers the difficulty in the f re- 
fent, that although the giving^ the bond to the.de- 
fendant could not pafs the leggil intereft to her, yet 
it amounts to a dlredion to his executiprs, that tl^ 

bond 
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bond j^DjuW be sppxippfj*tc4 to tfie 4Qtt?f '« ttfe^ i;^^- 
^ ip^p the eyccutor^^ who have tji? l^ ifH/^^ s^tw^yft 
reft^ jM bondp trufte^s ior !>«:; ajo^ W4* »o4 <^^ 
o^fecr .^yj^^j /V? ^^« are now ctfrf^itly pffig/r)*d, 2^4 •^^**^'^' 
ye( ;aotjhiDg pa0es at law by fuch aiQgnip^iexjvt ^^ 
' the paper aijid w^i^c, for fu,cji ^guee ^s^ij^pt-rccovep 
in hjis own nipie, byt in^j[l ufe the jiapie of hi? ^fn 
{tjgnqr j .^nc} in Swfnburn^ it is fidflp Tlijat Jf the ^- 
%n.or die, th^ aiTigAee m^y t^ke o]^t«adfq[UQiilr^* 
tiop !t.o hipi jjm^ fych boud^ ^jeuJ then ipay .fug in 
Imi^ qynfx ojatpe <i$ ^dmjii^iflr^tpF. 

The other .cafe is in Chfincfri Pr^cf(ients^ 309, 
yi?;!^^ asyd iS^/^y. 7 hat was % .difpufe ^iboyt 9 4on^tia 
mprfis caufa of a jgovcrptpciit tally, whicj^ is ^ cbofi 
in aQm : in that cafe, it is a)l alpng admitted, that 
it wa§ po improper fubje^t oi ;| dmafm caufd viqriis :■ 
But as tljere ?vas not (efficient praoif of ^he gift 
it was decreed ^jgajpft the d»iiee, 

Lord Chance;,jlor. I had fome doubt whether 
there could be a donatio mortis : catffd of a bond or 
other cjlfo/f in a^ion^ becaufe a bond qonfidered at. 
law as a thing in poffeffipn, is no more than the 
wax and paper, and np roojre cw pafs at law by 
the gift of fuch bond ; but the beneficial property 
or intereft is the debt wjiich at law ftill remains in 
the power of the donpr, notwithftanding his gift 
of it to another : But equity has introduced great 
alteration in chofes in a^im^ and continually fup- 
pofts the affignments of them, in fuch manner, that, 
if an obligee afligns a bond, and the obligor has 
notice of it ; yet if he after fuch notice will pay 
the money to tjbie obligee, though, ^t law it is a 

good 
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good payment, and the obligee can well releafe it, 
yet in equity the obligor ihall be obliged to pay the 
money over again to the aflignee ; fo, if a bond is 
loft at law, the debt is loft, becaufe the obligee can- 
not fue at all ; for though the lofs of fuch bond 
may be given in evidence Upon the trial weH 
enough, yet the plaintiff will be wrecked before he 
has advanced to a trial : for upon bis declaring, he 
muft make a profert of the bond, and give oyer of 
it, which it is impoffible for him to do, when his 
bond is loft (^r J. But in equity, though the bond 
is loft, yet the demand contained in it is not, for 
he may recover the money in this court ; therefore 
I am now fatisfied, that this is a good donatio mortis 
caufd of the bond, and it is the ftronger by reafon 
of the extent to which this court has gone in fup- 
porting aflignments of chofes in adion : — the teftator 
might have afligned this bond, and though he had 
done it voluntarily, this court would have main- 
tained it againft himfelf, or any perfon claiming 
under him ; therefore this court fupport? equitably 
interefts in the fame mantner as if they were in 
poffeffion. The teftator gave this bond tp the dcr 
fendant in his ficknefs, with all the circiimftances 
and expreffions to make it a valid gift, mortis caufd^ 
here, fays he, ,take this bond, it is yours ; if 1 die, 
Igive it to you, that you may have fomcthing after 
my death- This is read out of the donee's own 
anfwer, and is clear proof and ft^nds uncontrp* 

vertibley 

Suppofe 

{c) But it 1% (iDce determined th;^t a party may ftate in his plead* 
ingy circumdances to excufe his making profert^ as that the deed 
was loil hy time and accident. Redd v. Brookman, 3 Term Rep, 
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Suppofe the tefiator in the prefent cafe had 
bought chattels and taken them in a bill of fale in 
a trufiees name, fo that he would have had only 
an equitable intereft, the legal property being in 
the truilees ; fuppofe the ceJitU que tru/ihaA had pof* 
feilion of the goods, and on his death*bed had dt* 
livered them over to the defendant in fuch manner 
as he has done the bond : this would have been a 
good donatio caufd mortis^ and yet there he had no 
more than an equitable intereft, and no legal one ; 
and fuch gift would bind the equitable intereft as 
much as it would the legal property, if the party 
had had it. 

The two cafes or authorities are ftrong as to this 
purpofe, that in i Wms. 441. is in point : there the 
teftator intended to give looL to his wife, and 
drew a note on his goldfmith for that fum, payable 
to his wife ; the note veiled in the hufband, and 
was the fame as if it had. been to. have been paid 
to the hufband himfelf, and the demand upon the 
goldfmith was a chofe in aSlion in the hufband him- 
felf ; and yet a donatio mortis caufd of fuch note was 
decreed to be valid ; and that does not at all dif- 
fer from the cafe of a bond. 

The other cafe in Chancery Precedents 300 ; as to 
the opinion given at the rolls, is equally ftrong 
with the former. There the teftator gave to A. a 
hair-trunk with all that was in it ; there happened 
to be a tally on the government, inclofed. for 500L 
which was a chofe in a£lion. The trunk itfclf was 
no more than the res contihens of no value ; the maf- 
ter of the rolls decreed it as a donatio mortis caufd ^ 

upon 



^66 



Feb. 20th. 
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apdn itp^t^y <He dranceflof v^^ts of incitMit opi- 
*fton, but* ijpori zndthxst fcmndatftfto ; Hoi that the 
ddniftid mrtis tdup ^C^S irot g;oOd, btit thit i ftibfc- 
^elit will wa^ t Conftrtfdive feti'sfkcHotf of it^ arfd 
thai bot*h gifts iBdiki not ftatid. t don't fay, thad 
t&is was i direft optriton ott this <i\Wftibn ; yd: it' 
6t^^ ribt coirtradl^, t think, the prtietft caie; be- 
hig Kfce the caf<i^ of tfqtiitable affignmeiit^ of cbof^s 
in a/^itjfi it mtift ftandf (dj. 



Maytin againji Hoper, Ditchfiejld, and 
Champion. 



An annui- 
tant for life 
S8 not to 
abate in pro- 
portion with 
pecuniary le- 
gatees, upon 
a defcdt of 
aflets. 



ONE queftioB in this caiife v^as, Wtether an 
annuitant of'iooU for her life, fliOtild abate in pro- 
portion with other pecuniary legatees, upon* a» de- 
jfed of affets ? 

It 

(//) Blhby V. CouUery Exchequer in Ireland, 29th June^ 1 79 1. 
George Coulter^ on the 4th September 1787, being then ex- 
t'retnely* ill, got oat of lii^ bed, Werit to a cHeff, arid' took out three 
promiflbry notes, which he handed tb the futgedn who attfebded 
kirn, and defired that if any thing happened to him — if he ihould 
6\» of that illnefs, under which he tbeh fuf^ered^ that the forgeon 
Ihould give the notes to IVtHiam Bibby (the plaintiff) ibr his own 
life, and inform him, that he {George Coulter) defired he would 
allow his fifter, j^igatl Fojlery i ol per ann. for her Wit out of faid 
nfoi^. — At' the fame time he took a cahlffer containing feven'or 
eight podtei jM^ce^r Which hfe alfo gikv^ tb the furg^oh' i^-^tbc dwncr 
of- the Houfe where Gk G. lodged- was prefent at this crzn&^OD, 
and had fbme wearing apparel, &c. given to htm by G. C. who 
next morning defired him to recolledt^ that he had given the- notes 
ibr Blbby^ ufe; with a recue^ that he would allow bis fifter id. 
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' k m^s itlfifted Ihe ftould afbate ; loif th^ devife 
df an atmuity ou4! of ai peFibnal eft^Ce >6ra» no fpe- 
dfic legacy, becaufe it t(ras not of a^y eemaiiv thidg, 
but ii^ nature of a genelral legacy, with this dif- 
fet'ence only, that a common legacy is to be paid 
b&tt once, and an annuity i% no mor^ than ai multi- 
plication of a common legacy, it being to be re- 
peated only as to its payments for fo many years 
as it fiiaUf have continuance. 



d^ 




Lord 



fio^dnA. during htrlifey declaring^ at the fettle dttoe> that he had 
eafndd* the money in Mt. ^^/s boufv, and that* he wftd the propei? 
perfdtf to have it. One af the notes wa« for 71^ another for 144J:. 
«ttd the third for 21 61. i^i* 6d. they were iridorfed in bkuk^ and 
G. C. died ih a very /hort time, and before any of the ilotes be- 
came payable. — The bill prated to be decreed the poiTeffion of thefe 
iiote!r which had got into the hands of the defendaAt, the p6ffeftal 
reprefeiltative. 

\FraHiland2SidlViUyhae£ot defendanty maAt three objediouss 
•^Firfty That the bequeft in this cafe was not a fit fubjed for a 
donatio mortU caufdy as being notes payable in future, with blank in- 
dbrfements.^-^.Secondly, Though they (hbuld be allowed to be a fit 
fubjed^, yet beitig deli^red to a third perfony not given to the do« 
nee in the Kfb-ttme of the donor, the gilt tMl^ be void — Thirdly, 
Although the gift and delivery (houidbe aUbwed, yet here a«coddi- 
tSoif (that is, die annuity) it annexed tb die gift, atod the rtffidtw 
of the property is- di%ofed ^L 

Lord CiAf Baron* YELVB&TCfw 9»ii Mr* BarpH Mstas over* 
rokdthe twd firft objedionsv bat hdd die donjttioa ta.be void on 
account of the third: — Here an annuity was annexed ta th^ be- 
queft, and the reft of the property at the fame time difpofed of, 
which ihewed ftrongly animufn ie/hndi, an atten^pt at a' nuneupative 
vili. — Thefe gifts cannot be qualified; they muft be abfolute; the 
anDufey is a thing incapable of delivery, arid confequehtly incapable 

'"''■■ of 
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1744. L6rd Chancellor. The Court can't make a 

Vf^^^ valuation here to put the annuitant and the general 

ttgmffi legatees upon an equality^ without altering the na- 

HopKK. lui-e of the annuity devifed. Annuitants fhall not 

abate in proportion with ordinary legatees ; for 

annuities are fpecific legacies^ and I believe there 

was 

of being the fubje^l of a donaiio mortis eaujd, — There was no poffi> 
bility of feparatiog the annuity from the notes ; fuppofe the plaintiff 
was unwilling to receive the notes, conceiving them not equal to 
pay the annuity, has the annuitant any remedy F^Suppofe they 
came to an innocent indorfee, could a court of equity attach them 

in his hands for the annuity \ The annuity here has been coofr 

dered as a trufty which the court fhoald fupport : — but the annuity 
Was a truft upon a truft, which the court could not fupport^ and for 
which the annuitant had no remedy. — Annexing a teftamenury dif. 
pofition to a donatia mortis caufd^ would be to fet up a nancupative 
will without its folemnitiesy and cpnfequently to render ufelefs the 
fiatttte of frauds, for if one bequefl can be tacked to a donatio mortis 
caufdy fo might a thoufand, and thus a whole property be di(i)o(ed 
of, without any folemnity or guard whatfoever.— Therefore, in every 
cafe, a donaiio mortis caufd muft be unfettered^ and' free from every 
conditio n» 

Mr. Baron Power was of opinion, that by the gift to the donee, 
the whole property vefted abfohtely in him on the death of the do- 
nor ; that the bequeik of the annuity, being incapable of delivery, 
was void ; therefore it was totally null, and was not to be confidered 
any more, than if it had never been mentioned by the donor : — ^the 
annuity could not, in contemplation of law, be confidered as a 
charge or condition annexed to the gift ; — but if it were, there was 
no authority to fhew' that a condition annexed to z donaiio mortis 
eanfd, makes it void, and therefore this gift was good as a donatio 
mortis caufd* 

Mr. Baron Hamilton, abfcnt. > 

The bill was difmified, bat without cofts, on account of the dif^ 
ference of opinion in the court. A^5<S. Cafes. 
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was a cafe in the Excbeqtier where it was fo deter- . 1744* 

mined. V. -'^ 

'Maytin 

Mn Attorney General. If an eftate is devifed in Hoper. 
truft to be ITold for payment of debts and legacies, 
the bond and fimple contraA creditors {hall be paid 
in preference to the legatees,^ and though this might 
have been ' decreed otherwife formerly, yet it is 
now the eftablifhed equity of this court, which 
will decree the teftator to do as he ought to do, by 
being juft, before he ventures to be bountiful: and 
as a former Chancellor faid, a court of equity Ihall 
not decree a man to fin in his grave. 

To which the Lord Chancellor Hardwicke af- 
fented, and faid it was now fettled for debts to be 
paid before legacies, out of equitable affets, or where 
the fund was merely a truft. 

In another part of the cafe, the Chancellor a bond giv- 
faid, that if a man is indebted by fimple contract, ^n by an 
and dies, if his executor give bond for it, that ex- a^fim'ple^co^^ 
tinguiflies the debt of the teftator, as much as if traa. creditor 
the teftator had givw fuch bond in exchange him- ^^^^ "s^an*" 
felf, for the giving the bond by the executor is an extinguifh- 
admiffion of affets on his part, and an acceptance |^^^°'g^^^ 
on the fide of the creditors ; — befides, intereft is re- 
ceivable on the bond, which quite alters the nature 
of the former debt ; and fuch bond may be pleaded 
in bar to an adion brought upon the fimple con- 
tra&; but if a man is indebted by fimple con« 
tract to another perfon, and a ftr'angergives bond 
for that fum to the creditor, that will not difchargc 
or extinguifli the fimple contrad, although it might 
be given with fuch intent. 

P Carti 
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Carte agairi/l Carte. 



Under the THIS was a bill to have an affignment of rents 
circumftan. ^^^ ^^^^^ ^f ^ leafchoW ettate vetted in the dc 

ces of this . ^ 

cafe, a will in fendtaht, Sarah Carte j in truft for the plaintrff, Mr. 

i73^J^?* Csarte, the hiftoria;i :— The cafe was thb:— Hain- 
hcldfufficicnt ._, -- ^, , ,, ^- 

to pafs the tiff s father was one of the prebendaries of the ca- 

truftofaleafe thedral church of Litchfield, and as fuch had a fla- 

theDinbeingy ^ • % r r %• t iij 

andthcfub- tute powpT of granting Icaics of his church lands 
fequcnt re- fQ|- \\iXtQ lives or twcntv-onc years. Now in order 

ibcwals IB 

jy^g^, to make a provifion for his family he had annually. 

The addition for a great number of years together, granted frcfli 
of a codicil i^feg tQ one (yf hig children for twenty-one years, 
up every which child always furfendered the former leafes, 
thing m the ^^^ ^^ ^j^g j^^^j^jg ^jj^^ declared that hrs name wa5 

tered by the only made ufe of in trull : The leafe had been grs^nt- 
codicil ,- aiuJ ^j fj-Qn^ 1715 to. 1724, to Samuel Carte, the fecond 

though the ^ , ' ^, . , r 1 1 , ^ ,./* 

codicil is fon, but at that time the father taking fome dif- 
without date, ^^ftg to him, granted them to his daughter, Sarah 
pears by evi- Garte^ in truft for his own benefit during his Ufe, 
dencetohave ^heu to fuch perfon, or perfons, as he ihould ap- 
edfubfcquertt point by deed* or will : — And for want of fuch, 
10 an aa among his three children, the plaintiff and two de* 
amcwnru) a fcndants equally. This method of leafing and de- 
revocation, it claring the truft continued without variation until 
Ts^ repubU- ^^SHft ^735 ; but in January 1735 the father makes 
cation. his wiU and thereby appoints and ordains his eldeft 

in his^will * ^^^ Thomas^ the plaintiff to be his fole executor, re^- 

ihat if his quiring 

executor or 

legatee (hould 

be attainted of felony or treafoa, another ihimld take in hts roeiii, if th^ firft 

be attsuflted before the death of the teilatori the fubftitutioa is good. 

3 Atk. 174, Ambl.*z8. i>. C. 
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qukbig him to pay all ikis juft debts, a&d beqiueath- 1744. 
iBg to him aii the r>eft and re&due of Ikk goods and 
diattels and eftatt, real and perfonal, whether in 
pofleffion or reverlicdi, excepting what he fhouM 
thereafter give and bequie»th 10 any penfon or per- 
jbns, which gifts h« would to be valid and c^eduaj, 
as if itiiad been memioned bisforerthe gener^ rcfi- 
duary dauife ^*-if»n. He declared it to»'be his niind 
and wiU^ that bis eideft foA flionld have th^ dtf- 
pofal'Of :the lea& of his prebeitd of 7ucbbro(fk ibade 
to his daughter .Saraby and thatheit^U receive (o 
himfelf all the pro^s and advantages arifing thare- 
from. He then gives cponey portions to his two 
other children, to one 7od. lo the other 8o(^. 
hem. He gives to his fon Samuel^ his fiiver, tankard, 
and to his daughter, one half of his houfehold 
goods, and then goes on thus : 

M Now whereas I have appointed my eWeft fon 
" Thtnasy to be my fble executor, and bequeathed 
** to him all the refidue of my eftate after payment 
" of certain debts and legacies, I now dbelai^ that 
" if my, fon Tiomas fhUlhc hereafter molefted^nd 
** profecuted by the government, or any forfeituf e 
*^ of goods or land enfue or happen, or he be ren- 
" dered incapable of being allowed- to be my «ecu- 
** tor, or of taking or enjoying the. premifles afore- 
*' faid, then and in fuch cafe my mind and will is, 
** that my fon Samuel^ and daughter Sarah; fiM\ be 
*' my joint Qsecutors,and I giveand bequeath to-tbem 
<^ all th'si^ eftate I defigned for, .and before bequeath- 
^* cd to my fon fbomas.'* 

P 2 . After 
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1744. After this will the tefiator continued yearly to 

have th6 old leafe ftirreodered, and a new one 
granted, and to have a dedaratton of truft in the 
form as he always had, before the making the will, 
however the laft leafe, and declaration of trnft was 
granted on the 24th of September 1739: — A little 
before this time Mr. Carte had difgufied the minif- 
try, and there was a very popular report that the 
government would profecute him, whereupon he 
fled to Trance. The two other children at this 
jun6bire endeavoured to prevail upon their father 
to alter the difpofiitions he had made to his eldeft 
fon, aiid for this purpo(e> Mrs. Palmer ^ who was 
privatc'y married to Mr. Samuel Carie^ on Septernr 
'ber loth 1739, a few days after her marriage, fet 
oy t from London^ and came down to Ldcejier where 
the teftator lived, upon September a 2d 1739, whidi 
was on a Saturdays fhe there applied herfelf to Al« 
dierman Goodall to communicate this to Mr. Carte^ 
who did fo^ and had feveral conferences with him 
about it4 At firft Mr. Carte did not confent, but 
afterwards he was prevailed upon to receive a 
draught for that purpofe from Mr. Hill^ and the 
• teftator having left large blanks in his will to fiU up 
cccafionally, he now filled them with the alterations 
of his will upon account of his fon's being in danger 
of a profecution. 

The laft leafe and declaration of truft was made 
on the Monday^ September 24th, 1739, after. Mrs. 
Palmet^^ coming down; fo that there was little 
doubt from drcumftances but that thb additional 
claufe was thrown in after the laft new leafe : For 
it was in almoft the words of Mr. HilPs draught, 

and 
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and aU thofe conferences and preparations of the 1744* 

draught could not be' prefumed to be done in fo ^2iw^r*^ 

fiiort a tin^e ^s between the Saturday an4 Mim^ aga^ 

day. Carte, 

Mr. Attorney General. There are three quejQions : 
thefirft. Whether the devife of the ttuft of this 
leafe is revoked by the fubfequent renewals and de« 
clarations of truft ? 

The fecond. As the teftator upon his laft leafe in 
1739, has^the truft declared to himfelf for life, 
and then in truft for fuch perfon as he ihall ap- 
point ,by will, whether the precedent *will of 
1735, is not a fufficient appointment within the 
meaning of the truft declared upon the laft renewal 
in 1739? 

The laft, If the plaintiff fhould fail upon thefe two 
points, yet whether the claufe added to the - will fub^ 
fequent to the laft renewal will not amount to a re« 
publication of iuch will ? 

As to the firft, If there is revocation k can be na 
more than a copfirudive one, in all which there 
muft appear to be the animus revocandi^ which there 
does not in the cafe ; — ^For the defign in thefe an* 
nual renewals was not to revoke his will, but to 
leave as large an intereft in this leafe, as he could 
at the time of his death. For by this method the 
leafe could riot run out above one year: and this, 
pradice was not taken up after making of hi^ will'; 
but the teftator had obferved the fiune uiuforaii 
method of thefe renewals for twenty years before j 

for 
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tf44' for aB the lezf^ and dedaradotis of tfuft m in the 
ffttne form of expreffion ; fo. that! he wte nAhst pro^ 
ceediflg in hh old way, than fetting up mj thing 
new to deftrojr or revoke his wilL 

It is infifted upon, that this will, with regard ^o 
this leafehold eftate, is revoked by the Jbbieqiient 
renewals, and the dedaradons af tmft upon thefe 
renewals, which are repugnant to the dii^K^tion 
by the will; and the reafon they go upon is this, 
that the thing given by the will was not e^dfting 
at the time of the tefta£or's death, but was deftroyed 
by the fubfequent renewals ; and indeed^ it is true, 
that if a man is pofleffed of the legal eftatc t^ a 
term for years and devifes it, and afterwards fur* 
renderisit, and takes a new term, that k a revoca^ 
tion of the will at laW, So it would be in this 
court a revocation ; for where this court has con- 
current juriididion with the Courts of law, it ^11 
decree in the fame manner, for the iake of pre« 
fcrving an uniformity of juftice ;-^For it wouki be 
abfurd that the eledio fori fiiould vary the right ; 
but the prefent cafe is by no means within the rea- 
fon of either, of thefe cafes : For this is a devife of 
a mere equitaUe intereft, or tJie truft of a tenn, 
with which the courts of law cannot interfere; 
and is fubjef): oply to the jurifdi&ion of this courts 
which upon all fuch occafion^ favours the devife, 
and wiH not adinit of a revocation uponconftru^hba, 
udle(« there appear from the natnicse of the ad, the 
aniffius ttruocandi : ft) that if a man 4^vi^ a teal 
cAj^ite in fee, and i^terwards isortg^^es it, either 
for y^if^ or ia £pe at Uw; 4s t9 th« fittil xa^^ it ia 

• .-'^U , ,. . ft:?e^ 
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a ^vocation for the mortgage term, and leaves 

only a reverfioo in the dexrifor : And in the latter, 

it is a toul revocation : But as this court has the 

exclufive conufance of equities of redemption^ to 

that there can be no confufion of juftice, it depart* 

from the oonftrufdon of the common law, and ^ 

fuffiars the fubfequent mortgage to be only a revo^ 

cation, for the money advanced upon fuch mort# 

gage, and to fliew that a court of equity requires 

the animus rs^oamdi in deftroying wilb, he cited the 

cafe of Onyons v. Tyrer^ 1 Wm- 343, where the ^Vern. 741. 

tearing of the feals from a will, though it abfolute* cowp. 49. 

ly revoked and cancelled tke will at law, yet a court 

of equity relieved, becaufe it was done upon a 

miftsd^e, and the party did not intend to revoke, 

or qincel fuch will ; but againft fuch dodlrine the 

cafe of CagJBallv. Co^dl at the Cockpit was cited, 

where a man devifed an eftate in fee, and after* 

wards fuffered a common recovery, in order to 

confirm a^id efiablilh his will, and declared his in* 

tention to be fo in the deed to lead the ufes : yet 

this was held to be a revocation of the will againft 

the very intention of the teftaton This was a 

mere legal confiruftion, and as the courts of law 

had juriididion in it, this court will conform its 

fentence to thofe of the common law, for neceffity^i 

that there may not be a claihing of judgment, but 

in tlie prefent cafe the court of equity is loofe and 

left at large to follow its own di&ates. 

As to the fecond queftion, as the tefiator upon 
the laft leaie in 1 739, has declared the truft to be to 
liiflsfeif for U&, and then in truit for fiich perlbo 

or 
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or perfons as he fliill appoint by deed or will, whc- 
ther the precedent will in 1735, is not a fuffictent 
appointment within the meaning of the declara- 
tion of truft upon the laft renewal in 1739. 

To this two obje6tion» are made ; the one, that 
the declaration of the truft in 1739 has no relation 
to any will, but a future one, and therefore in truft 
only for fuch perfons as fliould be nominated by 
feme future appointment ; for the power o£ ap- 
pointing is in the future tenfe, ^^ jhall appoint^^ and 
confequently, if the will of 1735 is no appoint- 
ment, there is no appointment at all : So that the 
truft of the term ihall be ihared among the pl^ntiff 
and the two defendants equally. 

The other objeAion is, jthat the deed of truft of 
1739 relates only to the leafe of 1739^ is revdccd 
arid cannot be fet up again by the deed of truft of 
1 739. As to this, that will is clearly within the 
meaning of the deed of truft of 1739. For tho* 
it- is executed in 1735, 1^^ ^^ ^* ^^^ confidcred as 
his will until his death. This will in 173518 no 
more than a continuation or fucteffion of new 
wills from time to time, down to his ot^n death ; 
and if the wHX continues, it is the fame thing as if 
a new will was made every day, or every hour : — 
fo that this, in fad, may be confidered as a will 
made after the laft deed of truft, and fo fairly 
within the defcription of the words, ^^ Jhall appmnt :** 
As to all devifes of perfonal eftates the will operates 
futurdy, and has its efficacy from the teftator's 
death. If a tefiator gives all the corn in his bam, 

the 
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the corn that is there at the hour of his death Ihall 

pafs, although he had none there at the time of 

making his will : — If a teftatpr gives all his leafehold 

eftate, though he had none at the time of ; making CAfcxe. 

his will, yet if he had any at the time of his death 

they Ihall pafs, though he lived fifty years. 

Lord Chanc£LLor. Thofc cafes are clearly 
fo. 

Mr. Attorney General. The cafe of a will of lands 
is different, for if a great eftate is given, or all the 
reft and refidue of a real eftate, lands purchafed af- 
terwards, will not pafs:-— But this does not arife 
from the nature of a will ; but on the contrary, 
from the expreflions of the ftatute of wills, which 
fays, ^^ The devifor hainng lands, &c/' and in plead- 
ing the devifee muft fay, that the devifor being/ei/ed 
roade his will. If a man furrenders copyhold lands 
to the ufe of his will generally, fuch copyhold will 
pafs by a will executed either before or after fuch 
furrender. 

Lord Chancellor. No queftion but a will pre-, 
cedent to fuch furrender will pafs the copyhold, if 
the furrender is general to the ufe of my lafl will : 
For that generality takes in all wills, whether exe- 
cuted before the furrender or after* 

Mr. Attorney General. As to the third point, of 
republication, that will depend upon the additional 
daufe inferted long after the time of executing the 
wilL At firft the queftion wiU be, as to the time 
when this infertion was made : If it was made 

after 




9i8 Cqfei in Cbancery. 

1744. after the lafi, no doubt but it will be a r^ublia- 
tioa of the will in 17359. and operate as a new will 
by pa01ng this leafehold efiate : As to the time, the 
difficulty is, that the teflator made this addition by 
himfelf without witnefs, and without date; we 
have entered into ftrong proof that it was inferted 
after the leafe, and the defendants themfelves ad- 
mit that it was inierted at fome time fubfequent to 
the original execution, and therefore the court 
will prefume that it was done at a.prc^r time to 
pais the kaie, for this court wiU not prefumca re^ 
vocation. 

Lord Chakcsllor. This will appears upon 
the face of it to be all of the fame date : I do not 
know whether I am not bound by the prtbaU to 
confider all the parts of the will to be of an equal 
date ; perhaps it may be neceflary to fend this to 
the fpiritual court, in order to prove this addition 
ieparately as a codicil. 

Mr* Attorney General. Your Lordihip may enter 
into the time when this addition was made ; and it 
would be to no purpofe ti> fend it back to the fpi- 
ritual courts f for they cannot enquire into the 
times: indeed they may prove the addition as a 
codicil, but then they will prove it without a date, 
which can give the Court no more infcarmatiDii 
than what appears upon the face of the probate 
already. — The fpiritual courts can pronounce which 
was the laft will, and what is a codkdl to a bft 
will, but when they have once eftabliflied the wiH, 
or codicil, then the courts of law, or equity, have 

the 
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co&u&nce of eV^ry circumftance foelooging to fi»ch 
will, which is oecefikry to the jproper coo4ru^):k)n 
of it ; Aich circvrnftance is time in the prefent caie: 
Tlie ecclefiaftical court has clearly nothing to do Jn 
the prefent cafe, becaufe the queftion is im regard 
to the tfuft of a term, which is appropriated to 
tfai$ jttrtfdictiOD, and which tbey have nothing to 
do with : &> that they would have no jurildiAion to 
enquire about ,this circumfiance of time, which this: 
Court wants to be informed of, and therefore this- 
Contt muft examine into ic itfelf : the egclefiaftical 
courts £eem to have a mixed, or double juriidicw 
tion : the one, by which they undertake the pro-* 
bate of wills or codicils; the otber, by whicirthey^ 
determine quefiions upon the wills tbemfelves, a/cer 
they have proved them. Ae to the^ former part of 
their jurifdi&im,^ I fee but om cafe where they can 
examine into the circumftance of time, that is, 
when there are two wills offered to be proved, and 
each of them without date : there they muft of ne- 
ceffity enquire into the time to difitoguilh which is 
the laft will, of M^faich they are to grant prtJ^ate r 
As to the Litter part of their jurifdi&ion, they may 
oftener have occafion to examine into time, for they 
may do fo in ail cafes of ademption^ of legacies $ 
becaufe, as to tbem» tbey have a concurrent ju* 
rifiiidioa with this Court» and ^xo^ is often a ne-» 
ceflary circumftance to the ademption of legacies. 
TJns addidonal clwfe only difturbs the will upon 
one event, which as it has not happened^ there can 
be no contefts about it vx the fpiiituial court. 

The 
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'744» The present queftion arifcs «poh the revocatipii 
Cartb ^^ ademption of a legacy of the truft of a tcnn; 
0gam/i fo that the Court may go into proof of external 
Cartb. circomftances, in order to let in light upon the 
queftion : It is the conftant praAice of the Courts 
to do fo, in all devifes of fpecific legacies, the Court 
examines into time and other circumftances, which 
cannot appear from the will itfelf, and in fuch cafe 
it examines into the alteration of the fiate of fuch 
fpecific legacies, in order to determine whether 
the legatee is to have them, or not, and in this 
cafe it is of neceffiCy that the Court muft exa- 
mine into the circumfiance of time in order to 
determine the right : Suppofe a wifl proved with- 
out a date, and a queftion arofe in this Court con- 
cerning a fpecific legacy, or the ademption of le- 
gacies, the Court mufi^ examine into the tipie when 
the will was made, becaufe it is necefiary to try 
the queftion. 

And this cafe differs from all thofe where this 
Court has ordered a further enquiry to be made in 
the fpiritual court ; in the cafe of the will of Lady 
Pickering; it was fent back to the fpiritual court in 
order, to be better informed a^out fome rafures, 
which appeared both in the will and the probatCj 
and whether particular legacies which appeared up- 
on rafures, and quite fufpicious, were to ftand or 
to.be ftruck out. As to the cafe, that was fent to 
the fpiritual court in Lord Ma€clesfiel^% time j that 
wias to know whether particular interlineations 
were niade after the will, or before ? 

Here 
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Mere the ecclefiafiical court has found this daUfe 
to be part of the will^ and I do not fee any way 
that it can be propounded to that court for a fecu* 
rity there : for it does not relate to an executor, or Cartb. 
toiucha legatee of a truft, winch they haye co* 
nufance of. 

Lord CHAKCELLORd The method of propound- 
ing it to the ecdeGaftical court would be. Whether 
this claufe was not added at another time ? and fo 
to proceed as a codicil generally : for to be fure as 
this cafe is, they could not put a date, they want- 
ing conufance over the thing; therefore it will be 
needlefs to fend it there, for whether this be con- 
fidered as a part of the will added at a fubfequent 
time, or a codicil made at a fubfequent time, it 
will be of the fame effed to the parties. 

. The general queftion will be, Whether the bene- 
fit of the new leafe in 1739, pafles to the plaintiff, 
Thomas Carte j by the will of his father, in 1735, 
either by the original part, of it, or the fubfequent 
additions made to it ? 

And that general queftion will depend upon thefe 
confiderations : The firft. Whether the will of the 
19th January 1735, was fufficient to pais not only 
the truft of the leafe in being at that time, but alio 
the benefit of the fubfequent renewals, in cafe there 
had been no declaration upon the fubfequent re- 
newals ? 

The fccond. Whether the new declarations of 
truft made upon the laft renewals, will make any 

alteration 
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1744. ^toeratioa in this cafe^ by realbD of. tbe partitular 
t^ettnkig (tf them ? And whether they wi^i an&oust 
to a revocation of the wiU in 1735 ? • 

The third, Tfcail fiij^ofiiig there^ w«s a rcvocaikm 
of the will, either by the future renewab and ^ 
termination of the legal intereft of the old leafe, or 
iipon the new declarations of truft upon fucfa kjtfes, 
yet whether here is not fufficient evidence of a re- 
publication of the will of 1735 afcer the M rc- 
n ewal and the laft declaration of truft I 

hi to the firft, Whisther the wiii pa&d cnot only 
the truft of the then exifting leafe, but atfotfaebe- 
nefit of all futifre renewals, in cafe there had been no 
:declaration of truft upon fuch fubiequent renewals? 
I am very clear of opiniob that fuch wilLp^fied.them 
under the circumftances of this cafe ; the cafes cited 
of revocation Of devifes of terms for years by fur- 
renders, and taking a new term, are ail df thein 
of devifes of legal eftates of terms for years^ The 
a Atk. 593. cafe in Gdldfi^ and that of Abmy and MUlw before 
mc, were both devifes of legal eftates of tertas then 
exifting, and the penning of the will in the latter 
cafe was very particular and firong, to cobfi^ie it 
to the then exifting leafe ; for he " ga\% and.dovif- 
" ed all his leafcs, which he held of fuch a colldge," 
which is very reftriftive ; after the will be"«eiiewod 
thefe leafes, and the law is fo clear that it is ja «• 
vocation, that it cannot be now cUfputed. 

The devife of the chattel leafes differs from that 
of x^eal eftates in fee : for a man cannot patfs \3ff any 
words in his will after purchafed la&ds^ aticl tias 

was 
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waft fettled in the cafe of Btmer and Cpobe^ becavfe 
the ftatuce disables him from devifiiaig any real eP 
tate, but fuch as he is feifed of at the time of making 
fuch devife : For it fays, that a man having lands ^*''«* 
may devife them, &c. but if he has them not, the Rtz-Gib. 
fiatute does not impower him to pa& them by will i J^i^. 237. 
and at common law he was quite difabled, and all > > ^^ 
this was fettled in the above cafe, which was firft H<^t 236! 
in the Common Pleas^ then in the Kin^s Bench and a43» 246, 
affirmed in the'Houfe of Lords, whcr€ it was fidd ^^q.^Abr. 
with great reafon, That there was no ground to 295. c. i. 
carry the power of devifing further than the ex- q l^^ * 
preffion of the ftatute ; becaufe if the after-pur- i FonbL Eq« 
chafed lands ihould pafs it would be inconvenient, ^^^* 
and the devifor ought rather to have an opportu- 
nity of re-confidering his will, and if he thought 
proper to pais fuch after-bought lands, he might 
do it by a new will ; but as to terms for years, 
they were devifeable at law, and a man may by 
his will devife leafes for years, which he had not at 
the time of his devife. 

If a man devifes all his perfonal efiate, or all the 
reft and refidue of his perfonal efiate, leafes for 
years procured afterwards will pa& : and if a man 
can pafs fuch leafes by general words, he furdy can 
by a particular bequeft : and therefore all thefe cafes 
of the revocation of devifes of terms for years, by 
ittrrendering the old tersn, and taking the new one 
after the making the will, arife from the fhort pen- 
ning of the will, and not from any incapacity in ^ 
the teftator to dievife a renewal of leafes after the 
eicecutiott of the will ; and therejKure in the cafe of 
Abney. v^d MUhr^ and tbe Other cafes, if the tefta- 
tor 
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X744; tor had faid, '< I devife fuch leafe, and all renewals 

*^Carte^ " ^P^^ ^^' ^°^ ^'^ ^^^^ intereft as I have in fudb 
t^mnfi f^ Idtfes at the time of my death/'-^nb doubt but 
Ca&te. f^^|^ n^^ j^^^f^^ would then have paffcd. 

Thequeftion in the prefent cafe then is. Whe- 
ther, in this devife of the truft of a term, there are 
not fufficieht words to pafs this renewal in 1738 ? 
The teftator had nothing in this leafe but the truft, 
the legal eftate is in his daughter ; the devife of the 
truft of this term is very extenfive, for it is. That 
the plaintiff fhali have the difpofal of it, and that 
he {hair receive to himfelf all the profits and advan- 
tages ariiing therefrom ; I think the way of con- 
ftruing this for the plaintiff is right, — To take thb 
in the fame manner as if the teftator had done it in 
a large and extenfive manner :— Suppofe he had re- 
cited the leafe, and declaration of truf);, and had 
then given the thift to his fon; that ^ would have 
given him the whole trufi, not only the exifting 
term, but aMb the truft, and ^benefit of all the re- 
newals of the declarations of truft, extends to take 
thofe in* It recites the leafe to his. dayghter, and 
therein ihe declares, that the leafe was made in 
truft for the father, during his life, after his dc- 
ceafe, to fuch perfons as he Ihall by will appoint ; 
and for want of appointment, to his three children 
equally ; and upon further truft, that the daughter 
(hall from time to time permit and fuffer the father 
to receive the rents and profits ; and to the further 
intent that the daughter fhall from time to time 
leafe, afiign, or furrender the demifed premifies as 
the father, during his life, or the perfon intitled 
to the truft after his death, fhall direft or appoint ; 
. fo 
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fo tbtt ihk ji8 ndt a truft Only for the receipt of the 1 744. . 

profits, but iSXo to leave, aflign or furrender the ^ p - -^ 

fame in regard to renewals as the father in his life ^^ainft 

or afqpointee aft^r his death fhall direft. gARxt. 

If the tefftator had. recited the leafe in this will 
and the declaration of ttuft^ and then bad given it^ 
no doubt, bnt that would have given the benefit, 
n(H only of that leafe, but of all the renewals \— 
anti the fiune things if a mafq pbflefled of the truft 
of a t^rm for years, slrid had ,given the prefent . 
leafe tod all future intereft in the fame land^ this 
womid have pafled ill foture renewals : Suppofe in- 
ftead of thi^ declaration of truft being made for the ' 

fsther for life, and then for fuch perfons as he 
iho^ald.appoint.by his laft will, it had been for (Ar- 
ticular perfons, and then the fame claufes had fol- 
loVeci and the leaifes l«(|fl ijeeft renewed from time 
toctinlie^tn futh cafe there xxAxld not be a doubt, but 
ihe truCktlf tfaie renewed leafe would have gone to 
the peribn named in the deislaration of truit. 

. SuBt)6fe it had been for the benefit of fueh per- 
fims as- the father lho6ld by deed, or writing ap- 
pcddt, and irihis life tiitte he had made a declarati- 
ob of truft for (Certain perfons diftincl from thefe 
declarations of truft, which aCcon^panied each re- 
newal, and then the kafe had been renewed, the re- 
ii'ewal wotjld have been for the benefit of the cejiui 
que tri^^ tho* appointed before the new leafe, and 
notwitbftanding the fubfeqUent declaration of truft, 
and the word advantages^ whether ufed fo in the 
intendon of the teftator, yet is fufficient to take in 
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all the renewals^ and it will not only take in the. re* 
eeipt of the rents, but alfo the renewals. 

Garth. g^^ ^.j^^ afts of Mr, Carte from the renewals of 

new declarations of truft, which were occafioned 
by this abundant caution have introduced the grand 
perplexity in this cafe, for if it had refted upon the 
will, and the fubfequent renewals only, there would 
have been no doubt : — but as the fub&quent decla- 
rations of truft are laid before me, they lead on to my 
fecond point, and it would be a very unhappy cafe, 
if thefeads which were done by the teftatorin or- 
der to carry on the fame intention and to preferve 
the eftate in the fame manner to his fop, (hould 
revoke that very will : But if they have done £6, 
this court cannot fay to the contrary. 

As to this point, I have more doiubt^ becaufe the 
father might have declared this truft by deed exe- 
cuted, and made it irrevocable* For though the 
power of appointment is *^ by any writing or writ- 
" ings," which would have enabled him to have 
ingrafted a power of revocation, yet if he had 
made fuch appointment without an infertion of an 
exprefs power of revocation it would have been 
out of his power to have revoked it, and the fub- 
fequent leafes would have been fubject to the truft 
of fuch appointment. But this power of appoint- 
ment is not executed in that way, but by a will, 
which is in its very conftitution revocable in its 
nature, without annexing to it s^ny exprefs power 
of revocation. 



Tbc 
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The queftion between the couiifel at the bar 
amounts to this, Whether thefe words " My laft 
" will or teftament,*' (hall refer to the aft or time 
of executing fuch will, or to its legal operation. Carte. 
which was not till after the death of the father? 
If it refers to the time of execution, the plaintiff 
muft fail of fuccefs, becaufe the fubfequent decla- 
rations of truft will revoke fueh will : but if it re- 
fers to the legal operation of the will, the plaintiff 
muft have a decree : becaufe then fuch appointment 
will be fubfequent to alLthe deeds of truft, and 
will be confidered as an appointment upon the laft 
deed of truft, and fo the appointment of the tefta- 
tor by the laft ad of his life : but I cannot find 
any cafe where fuch a conftruftion has been put to 
to make a will refer only to the time of the death : 
It may be a reafonable conftruftion indeed, and I 
iholild be forry to decree againft the plaintiff upon 
that head. 1 his might aflfeft copyholds, for where 
there is a furrender to the ufe of a man's will, I 
have never known any inquiry whether the will ws^s 
executed antecedent to the furrender, or after; 
there is much reafon in the arguments, the words 
** as the party fliall by laft will appoint/* and to be 
fure the effectual appointment upon fuch will is as 
to its operation, but I can find no determination 
to it. 

However, I am of opinion for the plaintiflF on 
the laft queftion, which is the republication, for 
whether a revocation of the will (bould arife from 
the renewals, or by new declarJktioa of truft; yet 
if there has been a republication, that takes away 
the revocation, and (ets up the wilL 

q^2 There 
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1 744. ' Tliere was one thing which* was mehtkmied^ fiiat 
thfe Court muft go by the feme ruJcs as tJa- rewca- 
tiori8 of wills, as Gourts of law dte,. and that, tote 
fure, is true, where it is compdlcd to doifoyitt' or- 
der, as Mr. 'Attorney General has fafid toi preferve a 
famenefs of jiiflice in both jurifdi^ions': bet this 
is only a concurrence of jurifdidions ; %hm Cdurt 
has relieved againft revocation, upon the head of 
accident, where the law would hav»e bdd it a cleaif 
revocation : it is urged, that equity fqfllorws- this 
law, or elfe it would occafion* a coniia<fi<im in tb€ 
laws of property : That rule is not univet^ai, but 
relates only to the laws* of defcents, or fucodifioo^ 
to property, or to the limitations of id, in all 
which, this Court and the Courts of law agree in 
conftrudion. 

But the prefent cafe does not relate, toi that, but 
to thc^inftrument or convcyaace by which property 
16 to pafs ; and no doubt but there ate. maay a£b 
which will pafs a truft, whi^h will' not convey a le- 
gal intereft: A declaration under hand^ will'ps^ 
the truft of a fee-finvple ; in which caie the; law 
would require a folcmn deed : But where- this 
Court is not convpeiled by a concuri^ence ofi juri£ 
didion to decree that to be^a revocation wliich the 
common law judges to be fo, there it departs from 
the rules of law, as in the cafe of mortgages : But 
fuppofing there was fuch revocation as isiinfifled 
upon, yet I am fully fatisfied: from thc^ evidence, 
that there was a proper or fuiKcient repub4x(»id4Da« 

And as to fending, the matter fop a ftndtiy. iata 
the eccleiiaftical court, to kttow whether the/ addi- 
tional 
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tionai ^faufe was inferted after the laft leafe and de- 1 744- 
daration of traft, 'there is -no ticccffity for that^ be- 
ouife tfee queftian <on>e3 ©niy upon the rebuttal 
of »n equity. 

As to the ademptioR of a legacy, this Court 
inuft judge of that, and therefore if I fliould fend 
it to the ecclefiaftical court to examine the probate, 
yet it cannot add to the inidrunient, and if without 
a date, they muft prove it without a date. It 
might he regular to prove this claufe as a codicil, 
but without a date, and then it would come to 
this Court to confider what was the time of mak. 
ing fuoh codicil, which muft depend upon fuch evi- 
dence a^ the Court has now before it : fo that nei- 
ther of the parties would gain ' greater light by 
fending it to the fpiritual courts. 

TJ^ addition of any codicil to a will, fuppofes it 

t<? be in force, and muft fet up every thing in the 

will, that is not altered by the codicil ; now thii 

codicil declares what he had given to his eldeft fon 

by his will, fliould ftand, but in cafe of one event, 

which has not happened, fo that the legacy in the 

will is good, As to the nature of this codicil, my 

opinion is thaj if this accident had happened to the ^ 

plaintiff before the death of his father, the codicil 

would haVc taken effeft, and have been valid. For 

if a man makes an executor or a legatee, he may 

^dd a claufe, That if his executoi" pr legatee fliould 

be attainted of felony or treafon, and in fugh event, 

he then appoints another executor or legatee in his 

room, if the firft executor or legatee is attainted 

before the death pf the teftator, the fubftitutibn is 

good. 
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good, bccaiife it happened before any intcreft or 
office vefted in the executor or legatee, but othet- 
wife it would have been, if the misfortune of at. 
Carte, tainder had happened after the teftator's death: 
for fuppofe a man gives an edate to A. in fee, and 
adds a condition that if A. commit high-treafon, 
and is attainted, that he or his heirs Inay re-enter, 
that he then gives the eftatc over to a third peffon, 
that condition is void. The fame of an eftate tail 
^ith fuch copdition ; for if fuch conditions were 
to preva^, it would be abrogating the law of for- 
feiturcs, or at Icaft fetting up a new jurifdiaion or 
feigniory to take advantage of them, and would be 
delivering families frorrii lofing that which they have 
fairly forfeited by their crimes : 3eiides, in thofc 
two cafes an intereft adually pafled, but in the pre- 
fcnt cafe, there may be a fubftitution of an execu- 
tor or legatee, before the death of the teftator. 

The plaintiflf mpft have the benefit of the whole 
jruft of this- term-, andlcjt the truftee convey, &c. 



Percy Wynpham O'Brien agahj Lokp Inchi- 
QuiN, Lord Cx-ARE, and others. 

The tdlator HENRT, late Earl of Tbomnd, in the kiqgdom 
tt^uiJ^' ^f ^'"^^^^^' ^°d Vifcount Tadcajier in Greai Britain, 
with the pay. being feifed of a fee fimple eftate of 9000I. year, and 
Stts,tef ^ perlbnal eRate 6( about 45,000!. and ind<?btcd 
theperfonal to the amount of 6o,oooL.and upwards, made. his 

cfeed ttbe ^^^ ^^ ^^'^ '^^^ ^^^^ ^7i^^ ^^^ thereby- wi|led 
£ril applied, and devifed that all his debts which he owe4 at his 

f Wiif ^82. ^^^*^ ^^^^^ ^ J^?*y P^^ • ^^^ devifed aU his 
S. c: * eftate 

1 Bro. Cha. 
458. 
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.^ftate to the defendants^ Lord Inchiquin^ and Mf/ 
French^ in fee, upon truft within a convenient time 
after the Earl's deceafe, to make one or more falc 
or fales of a competent part of his eftat€ for the beft j^jcHimyiH. 
|>rice, and with the money ariiing therefrom, and 
by thd yearly rents and profits in the mean time ; 
firft to pay and difcharge all the Earl's debts and 
pecuniary legacies thereby given, and fuch other 
legacies as he Ihould there;9ifter give by any codicil ; 
and in the next place put of the money to arife from 
fuch fale, and out of the rents and profits of the 
jeftate till fuch fale, to reimburfe themfelves all fuch 
cofts and charges as jtbey fhou}d be put to in or 
about the execution of fuch truft ; And upon fur. 
ther truft, after payment of the debts, legacies, and 
4:harges.of the truft, to convey fo much and as to fuch 
part of the eftate as remained unfold, to the ufe of 
the Honourable Morrough O^Brien^ Efq. commonly 
called Lord O'Brien^ fon and heir apparent of the 
Earl of Inchiquin^ for life, without wade : Remaia- 
der to his firft and other fons in tail : Remainder to 
the plaintiff, the younger fon of the late Sir WiU 
liam Wyndhum^ for life, fans wajle : Remainder to 
his right heirs for ever. But the plaintiff was to 
take thenameof£n>;2 to continue down his family : 
By this will there was a power given to Morrough 
O'Brien and the plaintiff refpcftively to make a 
jointure of a competent part of the eftate: The 
Earl then gives a legacy of 2o,oool. to Sir William 
Wyndbam^ and by a codicil attefted by only two 
witneffes, declares it to be in truft for his kinfman, 
Charles O'Brien^ commonly called I^ord Vifcount 
Clare. I'he Earl then clofes his will by declaring 
k to be his exprefs meaning, that the whole money 

to 
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to be rafed by fixch (ales fto»id b^ dksmed and 
Uk^n to be p^rt oi)m parfonAl isfts^te> ao4 gwc 
apd devifed ^11 the reft ^od reiidue of hia jpi^rfiima]; 
Lord egjaje p£ what nature or kind feeycr^ and wkewfo- 
^^^** ^^^j.^ remaining after pajfmeait of kb debts, ftuic- 
rai expf n^fs, and 1^9,cie5, imto the faid MocrtmgH 
O'Brien^ and m^d^ bir fFiiffa«f Wyndimm apd Mr; 
fri?m:)(^ executors pjf bis wUi, ia tjrufl; for M^mmsb 

M^rrough Q'Bf^itn difid in feme littie time afttts 
the tefiator> a^d the defeodant, hta father, chims 
as adnuoiftraitor to bin?, aiad: this bill is brought h^f 
the plaintiff, an infant» by the Duke of Som^r/et^ as 
Wa grandfather 9 and wxt friend, to have w exe* 
cution of the truft in the wiil, and that ikcfa parts 
only of the e(la(e may be fold a3 may be fuffident 
to anfwer tbe trufts, and be nooft convenient for 
the pbintilF, and tlut the Earl's per&nal eftate may 
be firft applied to pay his debtsr, funeral expences, 
^nd legacifis. That the plaintiff's right may be 
eftabUfhed, and proper perfons appointed re- 
ceivers. 

The Earl of hcbiquiny as adminiftrator to hisfon 
Marrougbi has brought his crofs-bill to have an ao 
count of the perfonal eftatc of the £arl of Tbommd, 
that the debts, legacies, and funeral expences may 
be paid out of the real eftate, and if any o£ them 
have been p^d out of the perfonal eftate, which 
was originally in its nature fucfa, that Lord Incbifuin 
ipay have 2^p allowance for the (am? out of the real 
eftate, pr the nckoney to be raifed thetteon, and. that 
a fufficient part loay be fold fpr fucb purpo^ and 

th^t 



t&afi the plaintiff may be paid, and receive the whole 1744- 
of the perfohal eftat^ ex«i»pt fram debts, kga^ ^^^'^^^ 
cies, or the refidue thereof after fuch addition agait^ 

Tbia caufe was argacd tw^ or three days ; jjnd on 
the ^th F^bfuary AeXord Ghancuxlor delivered 
tis opinion as follows. 

Si>nie of the counfel have made the queftion to 

be whether the late Earl of Thomnd hs^s by his ^ill 

giYen the reiidue of his perfonal eftate, or all th^t 

part of his efiate which is firidly called perfonal 

eftate, or chattels to Lord O'Brien^ fon to theplain-^ 

' tiffin the crofft-caufe exempt from his debts and le« 

gacies; other counfel have made thequefiion to be 

whether the teftator has by will direfted fo much 

prioney in all events to be raiftd oft' the real eftate by 

£de, or receipt of the rents and profits, and then to 

^e added to, and made part of his perfonal eftate, 

(b as by a kind of tranfmutation of the thing to be« 

come perfonal eftate, and then has given to IiOr4 

QfMrijsn juft as much as the amount of what was the 

perfonal eftate, ftridly fo called, 

The qoeftion has been differently ftated, yet \l is 
the fame thing in faft ; a diftinftion without a dif- 
jFerence ; a diftin<flion in terms only, and not in fub- 
ftance : For throw it into figures and you will fee 
both queftions come into the fame thing :— Suppofe 
a fziaua has dHlinct fums of money i oool. and 5001, 
an<l gives to J5, 500I. exprefsly ; fuppofe you add 
the foms together, they then make one fum of ' 
^50cL Suppofe hQ fhen deduifls loool out of it,^ 

and 
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] 744;. and gives the remainder of his perfonal eftate to B, 
*^0'^ E ' he will, have juft the fame legacy he had in thefor- 

ogainfl mer cafe, viz. juft 500!. 

Lord 

As to the intention of the teftator there are feve- 
ral x}bjed:ions to adding the two funds together; 
the real queilion is no more than this, whether Lord 
Thomond has given that which is ftri£Uy his perfonal 
eftate, or what the law calls his chattels, or the juft 
value of themi, to Lord O'Brien difcharged Arom 
debts and legacies, which by the will are thrown 
upon the real eftate? This queftion will depend, 
in the firft place, upon the rules eftablifhed in a 
court of equity, upon the penning and confirudion 
of Lord Thomond'^ will, and application of thofe 
* rules and precedents to that will. 

Perfonal With regard to the rules in equity, they are in 

eftate the ifl general very plain : The perfonal eftate in law, as 
n"cntoT^^^ ^vell as equity is the firft and original fund for pay- 
debts, ment of debts : As to legacies, the perfonal eftate, 
is, both ii) the fpiritual court, and this court, the 
. only original fidnd for payment of them :— But if 
the perfonal eftate be exprcfsly eij^empted or privi- 
leged from the payment of debts, or legacies, or 
by ^ plain peceiTary implication or intention arifing 
from the will, it is the fame thing : for in dt^er 
cafe it fliall be exempted and go tp the legatee with- 
out the load of debts or legacies upon it ; or if fuch 
debts and legacies h^ye been paid out of it, the le- 
gatee of it fhall come uppn the real eftate for (o 
mui^h : — But if the perfonal eftatie is not favoured 
by the teftator with fuch an exemption, either by 
(2;prf fs wprds, or a necefiary implication ox inten- 
tion I 
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lion ; then, in order to raife a conftru^ve exemp* 
tion^ it muft be that the perfbnal efiat^ was given a3 
^ (pecific bequeft in^ fome lliape or pther : and in 
relation to that, it niuft be taken along with it, ^^^^ 
that the tcftator muft have appointed fome other 
bank, or fund, for the payment of debts and le- 
gacies J not that he can in any degree impeach or 
leflen the right, that the creditors have upon fuch 
perfon^l eftate : yet as he was matter of both eftate$ 
real or perfonal, he may fubftitute a different fund 
for the payment of his creditors than what the law 
would do, as between reprefentatives from him, 
whether they are heir or executor, or legatee of 
the perfonal and devifee of the real eftate : But as 
to the creditors he cannot alter their claim to the 
perfonal eftate ; fpr although he has opened a fur^ 
tjber fund fgr them upon his land, yejt they may 
(till have recourfe to t^e perfpnalty. 

Having fajid thps much of the general rules re- 
lating to the exemption of perfonal eftates, and 
turning the debts upon the real, I will only add, 
that there is no fubftantial or general difierence ber 
twecn the cafe, where a man, in order to exempt 
I^is perfonal eftate, or to fubftitute ajjothcr fund for 
payment of his debts upon his real eftate, whether 
he has dpfie it in this manner, viz. that his real 
eftate ihall be charged or chargeable with his debts 
and tega^ies; or where, he has ordered his real 
eftate to be fold for payment of them ; for there 
are many cafes where a teftatpr, having directed 
bis real eftate, or part of it, to be fold for payment 
of his debts and legacies, that this court has taken 
the perfonal eftate to be exempt from the debtj 

andj 



1744. and Icgaeies ; and many cafes where the real cftaie 

O'Briew ^^ ^^^^ <^hargcd or chargeable with thein, and yet 

o^tMH/l upon the whole the perfonal eftate has been held to 

I (hall now take notice of the cafes which have 

been in this court on both fides the queftion. The 

firft cafe isTTtfA^r v. Pink, in Chan, thirty-firft ytth 

1736, there Lord J bergavenny by will devifed in 

the following words ** All my goods, chattels, a«d 

perfonal eftate, tny debts, legacies, and fit'oeral ex- 

pences being firft paid, I give to my fon G^rge 

Nevill,** and makes four executors in trufl: for h«n 

tilitwenty-one, and then makes him executor : and 

then devifes to his executors his manor of S. for 

99 years, upon truft, by rents and profits, or by 

fale, and mortgage of all or any part of it, or by 

fale of timber, to raife money for the maintenance of 

his fon, and 4000I. for his daughter Jane Nevi/I, at 

twenty-one, or marriage; and then the term to 

ceafe, and what money (hall after thofe purpofes 

X remain in the bands of his executor, he gives to 

his fon, and direAs that if his daughter Jane (hall 

die before twenty-one, or marriage, the 4000I. or 

io much as (hall be raifed (hall be paid to him ia 

rcverfion or remainder. And by the latter part of 

his will he appoints that for the better raffing the 

portion, his executors may receive part of the rents 

dilc to him at the time of his death, and make ufe 

of fuch part of the perfonal eftate for that purpofe 

as they fliall think fit ; and the queftion before the 

piafter of thic rolls was, whether this portion of 

4000I. fliould be raifed out of the real or per(bnal 

' eftate ? And decreed that the perfonal eftate (hould 

not 
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not be appKml but be eMmpted,; becaufe it was a 
gift* out of, and cb^f^cable, upon tbe real eftate ; 
and Lord Tdlboitj upon apppeal to hint, was of tbe 
fame opinion : No d<iubt but debts, legacies) and , ^^^^ 
funeral expences were m that cafe charges upon 
tbe perfonal eftslte^ and ougbt to^ be paid out of it ; 
but that Was liot the queftion^.there, but, whether 
the perfonal eftate was liable to a particular fum of 
money, which was no legacy at ail, and did not 
charge tbe perfonal eftate,: but was given as' a par* 
ticular charge upon tbe real eftate:' For the tefta* 
tor dire^s hrs executor to whoAi he devifes his 
manor of S. by fale .or mortgage of fuch manor, 
or by felling of timber upon it, to raife the portion. 
This could not be fued for as a legaty in the ecelB- 
fi^ieal courts, or if it had, a prohibition would 
have gone, for it is no legacy, but a particular fum 
of money charged upon the real eftate and no gift, 
but by that charge, and the court took it that th^ 
power given to executors to apply fuch part of the 
perfonal eftate as they ihould think fit towards the 
railing of fuch f>ortion, was a farther proof that 
the 4000I. was primarily no more than a charge 
upon the real eftate, arid that the power to apply 
part of the perfonal eftate was only fuperadding, 
by the teftacor^ a power which the law would not 
liave given them ; for the teftator would never 
Isk^e^ given them a particular or difcretionary pow- 
er over the perfonal eftate, if the law without it 
bad given them a general power over it to apply it 
€0 the payment of the portion of 4000I. 

The next cafe is that of Chejier \/ Painter^ 2^^, 2\x. 
a Wm.. 335. which was before the king and privy 375- c- *4' 

council J^^.c. 6. 
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council upon a petition qf appeal from the planti« 
tions, which is of great authority from the prc- 
fence of Lord Chief Juftlcc Eyre, and other great 
lawyers, who affiled the determination ; but I 
think that cafe not at all applicable to the prefent ) 
fdr there a man gave by will two thirds of his real 
and perfonal eftate, particularly with debts and le- 
gacies to his children, and the other third of all his 
real and perfonal eftate to his wife, chargeable alfo 
with debts and legacies : The queflion there was 
not as to any exemption of the perfonal eftate, but 
as to the proportions given to the children. 

As to the cafe of Bamjield v. Wyndham^ in Chan. 
«7o.c. 10. Preced. 101. Tliere the teftator devifed aU his 
real eftate to truftees in fee immediately out of the 
rents and profits, or by fale, or mortgage of all the 
eftate,, or any part, to raife money for payment of 
his debts with intereft and charges of the truft, and 
the furplus of the land, or nwney, he gave to his 
lifter, and gave all his perfonal eftate to his wife 
whom he made executrix. 1 hequeftion was, whe- 
thcr the wife fhould have the perfonal eftate exempt 
from debts? Or whether it fliould not be firft 
applied in payment of them ? And it was urged, 
that the devife being to her, who was executrix, 
fhe (hall take it, only as executrix, and fo liable to 
the debts. But the Chancellor took notice that the 
debts exceeded the perfonal eftate, and therefore 
he muft mean, that (he fiiould have it exempt from 
debts, or he muft mean nothing; and that there 
was no room to make a difierent conftruction : — 
But that cafe is not applicable to the prefent : — ^For 

though 
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though the debts in this cafe exceed the perfonal 1744. 
eftate^ yet the teftator has only given the refidue ^^TT^^^ 
of his perfonal eflate, which is, if any (hould re- againft 
main : and has only dire&ed a competent part of ^^^ 
the real eftate to be fold ; whereas in the cafe of 
Bamjuildx. Wyndbaniy the teftator gives the whole 
perfonal eftate as fpecific legacy, and direds a fale of 
all the real eftate. 

The next cafe is that of Wainwrigbt v, Benlows^ 2 Eq. abr. 
Preced. in Cban. 451. and 2 Vern. jiS, In that *7*'^- '^• 
cafe, the teftator gives a real eftate to truftees in 
fee, to fell totally, and out of the money to pay 
his debts ; and then gives the furplus money to 
particular perfons : as to his perfonal eftate, he gives 
out of it certain fpecific things, and gives the re- 
fidue of his goods, chattels, and ftock to his fifter, 
and makes her executrix, and the court decreed, 
that the refidue of the perfonal eftate was to be con- 
iidered as a fpecific legacy, and fo exempt from 
the debts. The reafons were thefc ; the firft, that 
the real eftate was dif-efted to be fold but and out, 
and he had parted with them for ever ; fo that he 
jicver intended any of it to remain in his family, 
nor go to his heir, but had given it away to other 
perfons ; and that land fo direded to be fold, was 
to be confidered as money : — But in the cafe at bar, 
JLord Tbomond has only direcled a competent part 
of his real eftate to be fold, and the reft to be fet- 
tled as lands, which very materially diftiuguilhes 
the two cafes : The other reafon is a very ftrong 
one, and that is, that the teftator in the latter pare 
of bis will gives feveral fpecific parts of his perfonal 
eftate to his legatee, and then the refidue of all his 

goods, 
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^6}SAi, c\f!Ait\^, ^^ ilo^k t6 bis flfte^ ^itii .^d 
W6t k d^Vlfc of a gfeilft-al rdSdofe ; but <rf $ %*cial 
c* f^e^iftf fdfftJiie, v/t. not a gettearaV refitfrc ^kh 
ffiottld rdttirfto rfk» pAytoem af debts arid iegsrofes, 
Imt what Ihoukl remain after pstrtiCQlar ^cific 
tIfJng* ttfkfen otit (tf it : ^nd therefore the j^ehtibi) 
^tli^ t«ftatot wb^ to pTotea Ais ttfidoeiroftifd^tS) 
as it was devifed away fpecially : dftld a^ he had 
elfewhere appointed a fund for payment of thofe 
debts ;-^th6rc is foitiediffeHfefetein th« fes^n 'given 
in tlie two boo>ks. Mr. Verrm tbrowls a. ftirtfaer 
r&fon in his fepdft, than what are mifflrttiondd ; for 
he makes the CMnoellor fay, *' thht the dfebcis bc^ 
ing great, the deVife of the refidue of thejfcrtbnal 
^ftate would coitte to tiothirtg^, if it y^ not to be 
exempt firdtii debts, \^1iich1s the wDvft conflrtaian 
than can be made of a win/* I arm mi fiDti^d 
with thart reafofi, if thereby is meant z geberal re- 
fidue : For if it was to be athrtitted ih bequtsfts of 
general refidaes of perfonal eftate by wilJs, it would 
make^ the conftruftioris Of wills to be the irioft in- 
eeftaih arid dangdrons thing in the world: For 
claufes of refiduunis are thrown in Of co'urfe, when 
the teftator does not know that he w^ill have i 
farthing 6f z rejiduurri\ arid it would be more dan- 
gerous to admit of that reifon in the tonfirufdon of 
rcfidues given by wills in order to exetnpt them 
frotti debts, than the dinger of letting the rfefidues 
coming out be fmall or nothing: For refiduary 
claufes are ufually let;into wills as of courfe without 
knowing whether any thing will come out or not. 
And in the cafe of Bariifietd V. Wyridham above, the 
teftator give the whole p^rfonal eftttte tc his wife 
atid xiot as a refidue. 

The 







l%e next cafe cited irs, titat of Burkb^im v. £e^^ 
/4f7i Hoj|}ka^ or the Attorney General agajaft J3ar£- 
i^a»9, wbeire the tirftatoi deviied in the fpllowing W^ 
M^rds^ ^^ For the jwfl and true perforcaaace ol i,j(.,Ji^i„, 
tkir my laft will, and for the paymeuti of all nay Yon. 206. 
debts, I fAve and devife ail nx^ xcal cftate to truftees 207. 210. 
andf their heirs, and as tothc pcrfociid eftate which 
I (haM be pofleiTed of, aod. ixutkkd to at thjs tiiOA 
df my death. I give the: fame to my eicecutiors 
to defray my funeral charges and other expifoceft i 
ami if iny perfooal eilate ihaH fall fliort to pay the 
fafnc» the remainder to be paid by n^y eScevtQr^ 
out of the firft rents and preiits of my real eftate 
as they fhalL become due after nly deceafq, until 
pafymenj^ be aiade €^ my debts, legacies^ and ftfne- 
raf ex|>ence3^ as aferefaid^ aiid if thcr^ibe^^py ii|iu 
^g$ of my ^eribnal. eftate, t^a(t th^ my 9«fC^|oi:ii 
pay the £ime to my laving wifei.^--^>An4 d^cree^* 
that the widow fiiould have the perfona) «%te only 
ehargeatltle with the funeral expence$» a9.d p^mfiit 
fi-om the payment' of the debts w leg^ciQ^ : For he 
has given his per(ca|al efiax^,. m fi^h, 9^4 ^9^ ^ 
refidtte, te hies ^Kecwcois 10 de&^y M^ funeral 
charges and other expeivsea, whifih B^e^ps th^ a|4- 
miniftration of the perfonal eftate, and therefore 
gives tt to his wife, a&cr a partkykr thing taken 
out, for the debts and l^aciea h^ a li^w and diii. 
t\ti&, fand apptotted for them gut ^f the real 
eftate. 

The next cafe » tk»i of Stt^it^a y. Q(M^ »QtJi pontt. to». 
ytdf r736, tb»f €»ft ^epcudfid »fw a vtry parti- *«l|- »H^ 
culajf niamier *C peiMiiwg that wifl, w<il according Jy^^. ,,* 
to tlic Rporlof that «alt: Lofld^if^iif 4^!li)rpn» his 

R opinioa 



^4* Oajes in ChanUrj. 

3744. opinion with diffidence; but what he refts on is, 

.O^rTej/ ^^ ^^ pcrfonal eftate was given to the wife, as. 

azMn/^ fuch, and not by way of refidoe^ that the tcftator 

Lord |j2^j devifed his real eftate chargeable with the an- 

nuitieis, and in the fame claufe' had made it fubject 

to his debts and legacies, which annuities, as they 

were not charged upon the perfonal eftate in their 

nature, but were made fo on the real, and that the. 

, debts 2^nd legacies were charged on the real eftate 

alfo by the fame claufe : and therefore there arofe a 

natural and proper imiplicatioh to give the perfi>nai 

eftate to the wife exempt from the d^bts ;ind legacies 

as well as the annuities. 

' " *'' . 

t^hefe were the feveral principial cafes which have 
bten cited for Lord Inchiquin^ and they all depend 
tipoft their particular pennings, and are not appli- 
cable to the prefect cafe, except the . reafoning of 
lord Cawper^ in the cafe of Waimvrigbt y. Ben- 
Ipwes in 2 Vern 718. That in that cafe, the debts 
being great, if the devife of therefidue was not to 
be exempt from debts, the legatee would have no- 
thing whi?h is at law deemed the worft conftrui£tipn 
which can be made of a will. 

On the fide of the plaintiffs was cited Bramball 
V. Wilbrahanu heard before Lord Talbot j on Oilober 
V ^^ 7> *734?^*"S Michaelmas Tcxm^^y Gee. 2. reported 
Vz'^c.Vb. in czks Temp. Lord Talbot 274.' Wilbraham being 
feifed of a real and poffeffed of a perfonal eftate 
by will gives all his perfonal eftate what foever to his 
three fifters, equally to be divided among them ; and 
his real eftate to his four fons, chargeable wiA the 
payment of his juft debts j the teftator died indebted 

by 
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hj fimple contraft, bond, and mortgages: The 1744. 

niafter of the rolls decreed that the perfonal eftatc q,^' ^ 

iliould be firft applied towards payment of all the againj 

debts, and that the real eftate ought only to come ^^^^ 

in to fupply the deficiency in cafe there (hould be 

any: The executrixes appeal from this decree, and 

Lord Talbot took notice, that there was no claufe 

to charge the real eftate in all events, the word isy 

" chargeable :'* That the . natural conftruclion of a 

will is, where the teftatorgives all his perfonal eftate 

to one whom he makes executor is, that the per* 

fooal eftate; muft go to the creditors, and the gift 

mull be intended after debts paid ; and the teftator 

has made his real eftate fubjeA in cafe there was a. 

gift, not of the refidue, but of the perfonal eftate, 

?ind yet notwithftanding that, it, was decreed, that 

the perfonal eftate ftiould be firft applied for pay. 

ment of debts, and fliould not be exempt. In the 

reafoning of this cafe. Lord Talbot takes notice 

of the word, " chargeable^** but if you look into 

his reafoning in the cafe of Stapleton v. Colvilly you 

will fee the fame great man with much judgment 

prove that (here is no real difference between the 

.word^ " charged" or *' chargeable/' or "to be 

fold/* &c. I 

The next cafe is that of Harewood v. Child, but , 
the true name of it is Haflewood v. Child, I have a 
. copy of the decree, and it was heard before Lqrd 
Talbot on the 17th /tuguji 1734. There tte .tef- 
tator devifed'all his manors, land, and tenen^tenits^ 
to truftees and their heirs, by iale or mortgage t^ 
raife fo much as he {hould owe at his death with 
intereft, and to reimburfe themfelves for the ex* 

R 2 penc(:« 




l^^es of fife \mii ktii! ^it^^y\U&^ ft lodt 
>a cbiirlfe bf pi=ccedcfltfc, as tfeey IKonld tUiiK fe: 
and lipbd fUhhet triift to ftaiid fdiitd bf tbfc^- 
ihiffi» tiiifbid to jfli^h tifeit a« Ms th^dbr of M titras 
fHttlid^ MM tf ixij iaankj reih:(ido^ ^ tli^ filii, 
M gavi tyt to fucb perfofi sjb trtcftili ^ idti- 
£M to the ihahbi-, ii\A tfadd hie ^Veit SU fa& (sbt-- 
iShii eftatb 6f what riatiire ot (^iHtt fbW^ (o hft 
dai^bterj and mattes her ekfccutrii, and ttpdd hifakr- 
ih^ this btufCi Lotd TALb6+ wks i6rf ojjttoidD, ribt- 
tnthft^diiig this exprefs bet^aeft 6^ thl; f^dfetial 
efiate, ind not as a refidule» that it ihbtld bestt>^ied 
ko ^'ay the detitii tn tfair firft plslce, ihd th^ the Mkl 
Hlkte fhooTtt only come in i& ih aiibtaiaty fditAi Ift 
this cklle ^li the thihgs conciir ^k^ ai:^e sii^^ 
tt^da th^ prefeat cbntbff : For yttt fe a direaidli 
hbt to chargie, or to totake the restt ^te diai^;ead^ 
i^th the idebts; b^t to devifeto trttfteieis to iii& bjr 
l&fe br tfabrtg^ fo taiticfa as ^11 difcbir^ all thit 
tfefiatdr*s de!}t&, which &bi^ld be due at hi^ deiith, 
t^eis^ot a' fytialAe takih^ ndticb t>f thi: (kirfotn) 
tfta^e to cbitt^ it ^tb debts; ior h6 does ^dt iTay, 
%hit "they ihall T^dfe io much by ille as ^Iviifh itit'^ 
'fdnkl eftatt fhallt^ayhiii dtbts, br fo litttkx^ » hh^- 
fenal eftate fhall hS\ fhort of paying them'j ttd lArtert 
k flronger, be afterwards makes diftin^ devifes of 
Ihiiis perfbhal ell^ t6 his dajaghttr, abd yi^^theper- 
*iatiA feftatfe ^cotdih^ to the liitttl-c df tt^tfang, 
ihd^'the rufes of thttj.cfourr, ^d the tdtb'ral charge 
'which li^ tipbn perfbhsd efiftelfbr ^>aytedftt ^f ^ittMB, 
&c. wite dedreed to 'be chiu^ekble, iiti tlSe firft -ttoce 
with the ^iytticnt'dFidebtk. 




TTh/sfe wtlt tjip windpsii oifeg latgi on the qrc 
jEufe 9^ t^p Rth^r. 1 wo^iT cqw}c tp r^c fcco^4 point 
of thfi pjile, th^c p^tjcul^ peoi^ing and cQpftr«fiac>p 
pf i^or^T^jwfi?!^ wiil, and the appUc^Ow flf »l\€ j,^-^.- 
^^bovp ic^^s to fucjij wijl.— l4Drd Tfiom^d hw , w th|B ' ^^^ 
fipft pl^e (aid, " As to ojy yprldly cftate, both rcil 

^*findpe|rfpn?4vI^^o^M^^''^^*® fellows; I wiH 
5f jand 4€yijGb, that ^11 th^ dci^t^ which I owe at my 
*« dpath ^ jiaftly p5iid."~Ip this cUufe the tcftator 
$sen)s tp j^Vj? ^tad iip d^fign or int;entjioa to lep|« 
rate his p^r^^ $&9Xt frojpQ his r^^d, ojr to make tl^ 
latter only liable tp th/e p;^yfn^t q^ his didbt^ j b$* 
caufe he has ^a^n th^rn both together : aqd in tho 
firft flaufe th&r^ is a fui^aq^t implication to charge 
;the real efi^te ^ith debts, according to the caie c^ * 
lj)xdW^ringm2X^Lee^ and the creditors might ^\^^'^ 
jhaych^wi the hcnefti of the real pftfi^te, &<;• > ther^ ^o/°* ' ' 
^e no w^rds there tp exempt the pcirfpnitl cftjite^ ^ ^^- Abr. 
.^fter thM 1^ giy^s ^? r^^ ^ft^^c W Jr^ftces in fee, f VeC a?^^ 
by ^ rents and profit3 of his efiate, an.d by one 
or niore ff^e or iales of a competent part of jbe 
real eQate, ;fp that the^e was no dire^ion to fell all 
the Ileal ei^te out and oiu, 4^nd ihsk^ by and ^|th 
the ;^pney ariiing from Cuc^ iales^ and by the rents 
;M3d profit^ in tt^e xqean time, wh^ w^s mf^ant to 
{uxelerate the truft, pay all the ^d^bts which he 
ihfi\x]d owe at his ^e,^b, ^nd z}\ his legacies. Here 
it is inilfied upoo^ Ihat by this dire4liQn tp pay aU 
the ^debCB and legac^s :^ith the rents and mpnie/s ' 
arifing,from the ii^le^ it plainly ;ippiBars that they 
were, intended to he paid put pf the^eaj eftate. Bwjt 
^thecafeof Hajlewopd zxi^ Child dire^ily pver-ruk^ 
this argument, ^fter^ards Lqrd Tbomoi^dy as to 
ji9 ji\jf^h^pf tbp real .ells^te as ftpi}ld re^n^iii .ppfpld^ 

' has 




liiCHK^lW. 
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has given it to Lord 0*Brien for life, remainder to 
his firft and other fon in tail, remainder to' the 
plaintiff in like manner, upon his taking upon Eim- 
Lord fcif the firname of O^Brkny and continuing it in 
his family, which fliews an intention to preferve as 
much of the eftate as he could in the name : and 
then the Lor^^ Thomond gives and devifes all the reft 
and refidue of his perfonal eftate, of what nature 
or kind focver, or wherefoever remaining, after 
payment of his debts, legacies, and funeral ex- 
pences, to Lord O'Brien^ and makes Sir William 
Wyridham and Mr, French executors of his will. 
This is given to hirn as a refidue, after payment of 
his debts and legacies, and this is the firft cafe that 
the devlfe of a refidue of a perfonal eftate, after 
payment of debts and legacies, was ever attempted 
to be made exempt from debts and legacies, and 
there is no ground for fuch an attempt now : . But 
in order to take off the force of thefe words, the 
counfel rely upon the preceding ones, " And my 
" farther exprefs will and meaning is. That the 
*^ whole money to be raifed by fuch fale of the real 
*' eftate, Ihall be taken to be part of the perfonal 
" eftate." Upon this claufe, it is infifted. That the 
teftator has by* thefe words made all the money 
arifing from the fale, which is faid muft be equal 
to all the debts and legacies, to be added to his per- 
fonal eftate ; and then be has given the refidue of 
thofe compound funds to Lord O^Brien ; but I fee 
no foundation for fuch conftruftion ;- and there is 
no cafe where a devife of all the refidue of a per- 
fonal eftate, after payment of debts, legacies, and 
funeral expences, has pafled fuch a compound fund. 
But fuch has only and always been taken to pfs 

part 




Cafes in Cbamery. 347 

l>airt of th^ proper perfon^l eftate : But it is infifted 
further for Lord Inchiquitij that the teftator meant 
that claufe in his wUl for the particular purpofe of 
leaving Xord 0'-5n>» this jiggrcgate fund, or i#m ^^^' 
of money to what fliould be his perfonal eftate at 
the time of his death, discharged of his debts. 
But I think that claufe againft Lord CyBrien. ; for 
nothing can k^ a ftronger imjp}ication that the tefia- 
tqt intend^ to i^aj^e the compound fund liable to 
his debts, tha^ his Reding the fiim pf money 
which h^had ordered to be raifed.out of his real 
eftate to be added to his perfonal eftate, which was 
the ^atura,! fund for payment of his debts ; and 
Chen l)as given the reiidue of that perfonal eftate^ 
after payment .of his debts and legacies, to Lord 
O^Brien. There was. an inference made frpjoi thi& 
x:laufe by Mr, Brtnvn^ that Lord Tbomond havijog djU 
reded part of the real eftate to be fold for payment 
of his debts., and that ajil his debts (hould he paid 
out of it, and direded that to he part of his perfona| 
^ftate y this money is thereby become part of hi^ 
perfonal eftate, and therefore not intitled to the 
. privileges, which this court gives to real eftates to 
exonerate tjU^ip by applying the perfonal eftate in 
cafe of )them j but herp the eftate remains as yet un- 
fold, and Jthe queftion before the Court is for direpr 
lions how mjuch ojight to be Ibid ; and we are now 
to confider what privil<sges the real eftate is to have 
before fale : the meaning of Lord Tbomond is uncer- 
tain in adding this clajule, and is rather to be guef- 
. ied at than known. There qever has been a cafe in 
t^is Court where a man has given not the perfonal 
leftate, but only a reiidue of a perfonal eftate, and 
that too ^sprelsly after payment of his debts and 
/ legacies^ 




^8 Cn^/ii *» Cimmyl 

lit "WriCh diJbtfl^ Stc. have b«ttfi t>xi>^.rQlfcd by any «<»• 
_ ^ ^rttl^&n or impKi^iion ^IvMeucy, tttid it M»diild1)b 

It <s JnfitKiat^d that Lotd t^hdmnd Intended -tb 
%cc|) tiis gex^cfe, platie, and j^aures ftbm beitig fi>M, 
Hfid that tti^y Should go to hbtdO'Sritn, who 'Vis 
to fee th^ i^ft taker 6f tfcc real cfiatc ;^-if thwc 
iK/^eHji'6rdsw thfe'Win to thAtpiirpttfe, it liiight be 
taatiBriffl, but tlierc is no luch tJiing. 

Btit the gt*eat '^tgtrment of 'Lbrd htclyi^in is tiiat 
1?vfcidi^ri'fes Frtmi tine cSt-cftial circntififiafrces -ap- 
'pi^aring iii tW«t^fe : For n 4s proved in Ac <afc, 
^at'Lord Thdmoftd^ it t^e t5nre t)f imking Ws -^'Sll, 
^ ad not a petfonal cflate i^xcectHtTg *8oot)l. and the 
plaintrfF adftiits, flxat^t was nmaboVc ijood.j liSs 
real eftate was ^bout 90061. a year, <aftd th« ISs 
fdebrs exccexJtd ^6,bool. ; therefore, iftfeecarifituc. 
tioti is to prevail, that tlire perfonal tftate i« to be 
appHed to pay the di^s, as far as -it t*3U ^, »and 
th^ real dtatc to make iip the defitieriqr oifly, Ac 
refidpary daufe would be a *vain thing, aod Xord 
O'hrkn^ l;i^hD Hvjis 'plairfly irfttnAed to liavc ftmte- 
ThitigOut df -the pct^fcniil eftate, w0uM titirt %ave a 
fartllftig : But I ftiink it \s a fiiflBcient 'alo^vesr to 
that, -1 hit ttis is not aT)equ^ft of t?he -pcrteti*! cf. 
ijtate Intife, 1)Ut pf a reflduc bifly, and tliit CKpreTdy 
after payment of fiiit>t5, funeral e^cpences, ^artd ^c- 
gadifes J and fhere are many cafes tirhcre tfee fenie 
CGnfequente^has lijlppened, tbut Ac refidtte *has imt 
ttirtted Outio'be a penny : -Bift Itkiiifk tfcis ^fort t)f 
tviJl^nPI to prove tfie ttitifjriftairct ttf ^Jie'pfetftmal 
• en?te, 



>dbi!fec, jmd llift 4(A>ts at the time of tnaldog dc 

t^ill, ;Wi}evCT^o be ad(initt6d; tke eridencs is not 

-epp<i&d ki «]iis 'cafe^ tlit 1 thlakat is imiropar evi- 

dcftce } aftd as tiiy Lord XMti Juftice ifotT layi, j^^^J""^,^ 

^n tlic cafe of Crf^ v, RMffSnJimj i &i/iL ^34, ^35. Thtcircum- 

"» llje iiitei^t of a t^oior fwiil <i0t do; unlds .there dances of a 

« be ftiffident wirt!€ id tihe wiH to maaifeft fijch JofiSm*!^ 

"*' ifitetit ; neither js his intern to Ibe CdlieAed fnun fible evidence 

« the cSroiroftanccs of his eftite, or ciattsers coll»- S^tEo rf 

^ teral ssd ^eign to the will, but A^om the words his wiiL 

** and tenor of the wilt itfetf: mod if we <moc tra- 

<< vel into the affairs of the teftator, and leave the 

^* will; we fliatl nort loiaw his Mind iby has words, 

^^ %ut' by h'is <dkcunvftaiKes ; fo that if 910U go to -a^ 

*^ lawyer, ^he mH not^ow 4iowto etpomud k.^ 

Lwd^GMef Juflice Holt ^poke tMs. .t)f xeal ef. 
tatcs, and perhaps carried 4t too far: For a real 
iriftate is a cert«n fi«ed thing, and the ftate of it 
iDi^t %e afeertained at «he fime df «iakiQg iha 
will-; hut a pci^foRal cftsfte is difiRsMttt and luncer. 
tsdn, as being m ^ts iiatdire IKi^ble 10 4;banges and 
flaStxations ; "and t^erdFer-e it is more ferilorus to 
let in evideftce as to pe^attA ^^ftaftes ^rhan teal. A 
than 'who lias a gre^t or Cifvall ^rfensrity at the time 
cfTttaMtig his iri^i, tnay hfave it ahercd before his 
death : nay^ may hav^it'th^his f»^pe^, that the peri- 
fonal tftate may Toon 'be increased or dSminiihed. In 
the piiefent cafe, at 'the 4imc ef^mfiftciiig die^ill,Iior4 
'^TfmoTid't ^crfbnal tftate by one aiscouitt is 1 5^000!, 
by the other, only 8006I.; <he11iv«d about two year^ 
and an 'hilf after miking 4)fis "wiM, and by trapping 
of leafes, with the fines for renewal, bis penfoisal 
pOs^if was incre^fed to 35,000!. can it be thought. 
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1744, t^^ \Jciit6, Thrnnmd had not in his vietxr this larg* 
V^ ■■^*" '-^ encreafe of his perfbaalty ? Jf the Court fhould fey 
og^^ ^^ ^*^ "^^ ^^ would be laying down dangerous 
Lord , things: He might reafon^bly think hb perfonal 
^M cHic^riM. ^(^^^ would advance ; he might have fold part of 
his real efiate« or the legatee of 2.0,000!: plight 
have died before him ; in which cafes, the perfonal 
eftate would haye grown large; all thefe acceffions 
might be in view, and it is dangerous and abfurd 
to fay, that becaufe a reCdue is given, that there- 
fore ibmc xpopey mujl be given. 

But to go into the evidence itfelf, it will make 
againft Lord Incbiquin\ for there appears to be a 
ftrong intention in Lord Thomond tp preferve this 
eftate in his name, and his favour was to the name 
f^iCy Briefly whiph is tbp name of fomc of the old 
kings of fome of the provinces in Ireland. He had 

: alfo a notion of paying his debts, and could it be 
thought, that he ha4 a deQgn of weakening his 
real eftate merely to eafe his perfonal eftate, and 
for the fake of giving it to Lorjl O'Brien^ who was 
but a child of nine or ten years old at thi^ time, and 
not much mor^ at (the time of his death ? Suppofe 
the perfonal eftate had been 30,000!. at the time of 
the teftator's death, could it be faid be intepded to 

• give that away clear, and to throw all iiis. debts 
upon his real eftate, to which he paid fucb a parti. 
cular regard ? If it had been two particular parts of 
his perfonal eftate, as plate, pidures, &c. which he 

. intended to have preferved, it might have been 
yeafonable, and thofe he might haye difpofed of as 
heirlppms^ 

- TJpon 




O'B&IBN 

Lord 
IncHioytv. 
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Upon the whole, I atn of opinion, that the con- 
ftruftioh muft be made according to the expre& 
words, and that there is no neceffary implication ^ag^J 
arifing out of the will to pver-rule them, and the Lord 
perfonal eftate muft be made liable to debts, lega?* 
cies, and fiineral expences in the firft place- in aid of 
-the real eftate, and if any deficiency, that muft bp 
made up out of the re^l eftate. 

The next queftion relates to the legacy of 2o,oooL 
given by the will to Sir Williafii Wyndham and by a 
codicil, at tefted by two witneffes only, declared to 
be in truft for Lord Clare :-^As I have dcli^^ered my 
opinion, that the perfonal eftate is liable to legacies 
and the real eftate is to make up deQcienaies, there 
is n6 doubt but this is a proper legacy, an4 the 
truft well declared, although the codicil is attefted 
by two witnefles only ; otherwife, if the real eftate 
bad been only liable, and the perfonal eftate ex- 
empt, for then the codicil ihould have been atteft- 
ed by three witneffes, and this fall§ diredly \yithip » AtL 368. 
the cafe Brudenell and Bou^hton before me. 



Smith againji VaugiAn. 

IT is not a motion of courfe. That when a re- Wheo a re- 
ceiver is appointed and has given fecurity, he fliall ^^j^^"" " ^P* 
put the parties to the expence of a change ; and in has given fc- 
order to intitle himfclf to be difchargcd from the c«"V» ^^ 
receiverftiip he muft have an affidavit to fliew fome reafonabk * 
reafonable caufe for fuch difcharge, otherwife the cawfe to eo- 
motion will be rejefled, itht^^^ 

charged. 

Lord 



ft$9 C^^ m Okfinfftj, 

Lord Orrert againft Newton. 




NfWTOV. 



Ad injunc THE exccutors of the hat Dttciiei^ ^f MwJtk^k/^ 
granted be- ^«ov€d for an injuodion Rj^inft the 4d^i»4»ltf be- 
fore ^nfwers fore his anfwer came in, upon this caib : Tht dfi- 
bva^rfon^ fcndatit aftcd as fcrvant to the executors in fonjc 
having no atuRi n)ine^, ^ the rate of sos. a ton And tt^ he 
th^ing" "^^ ^^ quit»the fcrvicc at an^y time upeo a m^tiitb^ 
wafted, bat notice I He flow rofuied to let the execiaors }iiber* 
iSrfsVfer- mediJle Vith the alum and threatened to c^riy it off, 
vant. together wkh all tbe utenfils and to fiiip the w&^ 

I Vef. 476. ^9^0i4^ and 4^his Injpndion was prayed to ^riaftrak 
fekn. 

Lord Chang£i^ix>r. I 'doiiot cfaooft t/» graot in* 
junftions before apfwer ; the general injuixSJons 9r« 
for flaying of wafie', ^which are eftaibiillied |>y the 
^ rule of the court ; injun&ions to prevent fpecial d^i- 
ynage and deftrudion : And injun^oins Ko ^fir^yc^Qt 
force founded upon the feverai (latutes againft for- 
cible entries ; But in thefe cafes, injunctions never 
go till after anfwer come in, butitbe prefent is not 
like any of thofe, but rather like injundions to re- 
ikainrfwi e^ecptioror J^l^li^iftr?ttflr /cpip iva^pg of 
afflsts^nid m\^t th^rc is proof of ^ iatqiit to jjvfifte 
^ aflete, the <:p.iirt wiU enjpin bcforp anfwer : ,P<c^ufe 
jothi^rwife tb^y.m^y be wafted befpre the q-fd^tprs, 
lOr Jegatees^ or ^ne^t pf fciq, .who ?re ^ftti^cdto 
>dbem can Jay th^ir right b^fqrp the ?o^rt : ^^t 
'/ cafe is not like the prefent, but jt^gr^at d^jOQ^yhc 
Inferred from it in favour of the prefent injunAion : 

For 




Newton« 
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f6T the defthdatit in X\it ptefeht cafe \i tiO fAtftt 1744* 
tlbaft i|r(itil df fetvint t Fdr if he had ail ittttreft ttf 
ii^hx founddd tff)Ori the Articles ^hkli confiitute hb 
agdi&cy, I wotld riot grtnt this InjuriAibri brfdfe hi* 
atiiUrer came ih : But ^s it it ftated by iht bill aftd 
thfe affidavits, t!i^t It SffU fidt fth agteeMeht bf 
which the deferidaixt was to have ih ifitereft, bbt 
only to a£t as a fervant, or minifter fof the benefit 
of the plaintiff, who could determine the agency at 
a mcmth's notice, therefore the injunction may go; 

But if an intereft had pafied to the defendant I 
jfciould have beeii 6i bJJiriiOh thit to tome here for 
iid ihjuhaioh to reftrain the ufe 6f that iftt^reftof 
ffOifcrty, woulxl hive bfeeri tboeiriy bdEbre atif^er t 
Bilt in this c^fe it filk Within the feafon of that of 
kh i^eciLtrn' tv adtniniftrator wafting <>f ^06id, 
where Upon rdafonable evidence of d^m^or \iv«ftt 
iiitttided, the court enjoins befdJHi anfwer. 

Therefolre let an ilijurididri go of be gfafited up*. 
t5ti theteritts of the notice, 'till atfiiWef afid further 
ticftite. 



EbctfestON l^aiyiji Bfikki;&Y. 

A MAN after his marriage blrotight (eV^flfl ift- A ftpfiraft 
cumbrances upon his eftate, of which his wife was ^^^ ^( 
^dowable, aud the accbUht was befoi'e the iniifter in whut wai 
*dattbn to the fevctll incuiUbtahcea, and Upon mo- ^l^^efs, 
*ti«i<i for the dowerefs to be paid her dower. Lord without en- 
Chaj^cellor faid the defendant is a dowerefi and |n°j^^°ne^ 
^M^ tg have ftlfef H«hhom iR^Bg ^dr the account account of 

tttVnn ^<>euinbinuiff 
cet. 
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1 744. taken as to the incumbrances, for ihe is intiiled to- 

^ "' * her dower out of tJbe rents and profits prior to any 

again/l body elfc : And as there is a direction by the decree 

BBKKLty. among other things to fee what is due for dower 

out of the rents and profits of the eftate : Therefore 

let the maftcr make a feparate report of what is due 

for dower without entangling her for the £ike of the 

general account. 



March 14th. PARTRIDGE again/l Pawlett (a). 

Tenant for <A BILL was brought by creditors againft a tenant 

life /Mr/ £^j. Yx{^ without impe^chmtnt of wafte, and upon 

ftrained by his propofing to fcU the timber, an injundion went 

injunaion aCTinft him to flay him from felling it, and after* 

from fcJling » • 1. . • 1 ,- 

timber, af. \eards upon an apphcation by the creditors there 
terwards his ^,^g ^^ order obtained for the fale of the timber, 
tain an order and a receiver appointed for the money arifing 
for a fale, a fj.Qjjj j^^ but before the timber was fallen, thete^ 
Ip^'imcdfor nant for life died, fo that by law the tj^mber went 
the money along With the land to the remainder man. This 
thl'falc;— injunction was obtained upon a fuggeftion of the 
but the te- greatnefs of the debts which upon the mailer's re- 
dfeTb^fore^ port turned out to be only 45I. the timber was^ 
the timber is \i^orth 2^ool, and the tenant for life had aereed to 
!f tflr^ Arc l^ave fold it for fo much, if he had not been rc- 
hMtrepreftn- .ftrained by this court. 

tatives en- 
titled to the 

benefit of And HOW a motion was made on behalf of his 

perfonal reprefentatives, that they might have the 

benefit 



the timber I 



{a\ A cafe of the fame name is reported, i AtL 467. bfit takes 
no notice of the point here ftated. 
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benefit of this timber, and it was infifted that the 1 744* 
aft of this court will not do injuftice or deal p^^tjl^^ 
cruelly with any perfon, that the tenant for life agcunji 
would have difpofed of this timber, if he had not Pawlett. 
been checked by the command of this court, which 
in this cafe has (tripped him and bis family from the 
property of this timber at law; and as this court > 

can, it ought in juftice.and confcience to reftore it to 
them ; it is common in fuch orders for injundions 
to infert fpecifically, that the tenant for life ihall be 
no fufierer in cafes of aflions or death ; but that is 
omitted in the prefent cafe :— But the queftion is, 
whether fuch a claufe is not tacitly and in confcience . 
annexed to every fuch injunftion ? If it is not 
fo, the parties will lofe 25001 by the acl of a court 
of confcience ; and the remainder-man will gain it, 
who, without the injunftion, would have had no 
preteniions, becaufe the timber w*ould have beien. 
fevered and fold. , 



Lord Chancellor thought this aquefiion of too 
great moment to come on upon motion, and there- 
fore ordered it ,to be put into the paper ; but that 
he remembered a cafe very like it, where Mr. 
Wyndham AJh was reflrained from receiving part of 
.the rents from his wife's eftate : — He died before 
the receipt of them, and it was infifted that they 
being chofes in gUion would furvive to the wife, and 
. ijv'ould not go to the hufband's executors ; but the 
court decreed in favour of the executors. 

The counfcl at the bar laid it was the c^fe of Lin- 
coin V. Robinfony but I cannot find any fuch cafe. 

Marsij; 




U^^i ht CmfMvj^t 



*^^*'^*- Marsh againji I^atkok. 



A folicitor A MLL wa^ brought by legatees and creditors 

may dctein |j, ^^^ ^^ jj^^ ^^ ^^^ f^Ij ^j g, dJecyee fof 
title deeds as^, .•• <««««#^« • i 

againft dicnt mt accordingly. Tbc dcfcndawtl who was the pnv 

* f h'^hii*"^ prietor moved ft) have , the title deed» out of the 

bat 'againft hattds of his faidior ; bw the cottirt thoo^t xht 

perfons who foUdtoT had a right to retain them againft hhn tiB 

dentrighu." ^^ ^^^* P^^^^ ^i« t^^' ^^ ^oft in the fttit : And now 

Vera. & *^^ cTBditors and legatees moved to ha'vc the title 

Scriv. 171. deeds to be brought before the matter in order to 

make a title to the purchafer ; and it wa» infified 

for the (btrcttor, that he ftould not be obfiged to 

deliver up the deeds which were bis iyc t rr ity for 

his coil : That he was in the nature of a^ m o rtg a gee 

who had a lien upon the deeds prior to the crecfitors 

at)d lei^tees, who claim o^hder the decree ; and 

tlMt tbrf are to pay him his biti of coft before they 

HboM be let in, a$ It were, totedeem. 

Lord Cbakcrllor. If I wai^ to.fbfleir the (diA 
tor t43 tetain the thle deeds in this cafe, 'tffl pay- 
ment of cofts, I ihoiiid bnordeiing a de^A of juf- 
tioe : For in moft cafes where tbws are decrees far 
isfle, or fat accomts, tli«re would be colhifiom be- 
tween the diem and fi^fickor tofay an eceftiaFgD Bpen 
the title deed^, and thereby preventing (ales of 
^efiates ; or upon papers, and thereby defeat the 
taking of aocomitft wiikdi would, in fad, be mak- 
ing the folicitor more powerful than this court; 

indeed 
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indeed where the queftion is between client and 
folicitor, the latter may detain the deeds or papers 
till payment of his bill : But where there are per- 
fons, who have ^intecedent right to the folicitpr, 
as the creditors and legatees have in this cafe, (for 
their right or charge upon the eftate'is by the will 
of the teftator) theje the folicitor fhall not juftify a 
detainer of thero ; for if he could, nojuftice could be 
obtained, and the pijrty might lay a heavier charge 
upon the deeds than wh^t the eflate was worth ; 
iipqn the bill brought for an account and fale» (he 
defendant put Jbis deeda into the foUcitor's hvi^Hp 
who, after filing the bill, has laid out money upon 
the fuit. If there h a decree for the pUiotiff, the 
foUcitor oinnat detain the deeds a^gsunft him, who 
is a fixanger to the tranfa<%ions, and has an aQtecer 
4cnt right to the folicitor hixnfelf: For take tfee 
thing in the ftrojigeft way you can for the (oUcifQr^ 
he will appear to be no more than a mortgagee who 
advances money upon the deeds with notice of 
prior incumbrance by the lis pendens j which he mud: 
have notice of i^eceflarily, as foUcltpr, and if there 
never was a precedent in this court before, I will 
make one now ; and therefore let the deeds and 
yvpituig^ ])e ]i)rpii^bt before t;he jopjie;:- 



4 . . 'CiflW 
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Close againft HemLyn. 



The court UPON a bill brought, before anfwcr put in, a mor- 

terfere n *"" ^^°^ ^^^ made by one executor to compel his two 



cafes of ne- Companions to fell wines which were in their cuftodjr, 
ceffity before ^iipoti affidavits of their growing worfc and decay- 
in. ing, but the two other executors appeared in the 
fame affidavits to be of a different opinion. 

The court refufed to interpofe befbre anfwer 
put in } — That the court will do afts of neceffity, 
but not of convenience, till the ftate of the cafe ap- 
pears on both fides ; efpecially as here is no affidavit 
t)f the commiffion of any wafte or deftrudtion. 



PowEL agalff/i Prentice 



- - THIS is a tiiotion to take up zfeme covert by the 

jA tcmc CO- , r % 

▼en is liable feijeant at arms, me not having aniwered upon an 
^b^ r7^' ^^^^^ ^^^ ^^^^ purpofe feparately from her huf- 

, jeant at arms band* 
for not put^ 

fcparatc Lotd CHANCELLOR. M feme covert moves for 

anfwcr purfu- Jibeny to put itt a feparatc anfwer, and afterwards 
der obtained Aot% not, the Chancellor, upon fuggefting that 
at her own f^ft in the warrant for a meflenger to take her up^ 
'^^^ ' will fiot fcruple iigning the warrant \ for ihe has 

^1 
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by her own aft, put herfelf into the condition of a 1744. 

femefo/e. * bT*^^"***'^ 

J J Powell 

againfi 

It afterwards appeared upon a fubfequent motion, P**ntici. 
that the order for the wife's putting in a feparate 
anfwer being obtained at the application of a third 
perfon would not warrant the tiking her up by a 
ferjeant at arms, for want of fuch feparate anfwer : 
but that it ought to be obtained at her own fuit ; 
for her own aft is requifite to put her under the 
circumftances of a feme fole ; however, it was not 
part of the motion to fet afide the warrant for this 
irregularity : but the wife confented to put in her 
anfwer jointly with her hufband at his expence, and 
as foon as that was done flie was ordered to be diC* 
charged. 



Jackson againfi Barnard. 



THIS was a motion by the ancients of Clemenis ^"i^j^ft^ii 
Inn to reftrain the defendant by injunction from a man in the 
making ufe of a large prefs engine for the fqueezing ^fj^JJ^^j^^^c. 
of fruit, in order to obtain a, fpirit out of it, upon fufed before 
an affidavit, that the defendant was a tenant of a anfw«r. 
cellar in the inn, in which he had fixed this engine ; 
that it moved with yaft force, and being placed in 
an old imperfeft building ; that it had decayed it, 
and was likely to injure it very much : That peo. 
pie were afraid to live in . the chambers over it : 
That the defendant had got a new parcel of fruit, 
and was going to fqueezc 

S 2 But 
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fiut the court refufed granting ah iiijuftiSSon 
before the anfwer came in, and the bill had hot bceh 
filed above two days : For fuch an injunftion would 
in efFecl be reftraining the defendant from purfu- 
ing his trade. If he does any fpecial injury by ah 
abufe of the cellar which he has rented, the fo- 
ciety may have their adion, and be recoinpenfcd 
in damages. 



RoWLANp agairi/i PoWelLt. 



A dcmurref 
allowed to a 
billofinter- 
pleader, for 
that no legal 
ftcp by dif- 
trefs or other- 
wife bad been 
takeih 



MR. Barnejly made a conveyance of all his efiate 
to Man/ell Powell in fee, who granted leafes of fe- 
veral parts of the eftate upon his rents ; Mr, Bar^ 
nejly fome years after this is found to be of in fane 
mind, and incapable of the .conduft of himfelf, or 
his eftate at the time of executing fuch conveyance 
to Powell: — The committees of the eftate bring 
their bill againft Powell to fet afide the conveyance : 
but do not make the feveral leffees Or tenants x>f the 
lahcls parties to fuch bill. And n0*W the feveral 
tenants bring their bill of interpleader againft the 
cotnmittees, and Mr. Powell^ fuggefting, that they 
know not to whom of right they Ought to pay 
theix- feiit, and fear they may be hurt by fotne of 
the claimants, therefore pray that the defendants 
may interplead and adjuft their right, and that the 
defendants may be at liberty to pay their haoney into 
court and be indemnified ; and that the defendants 
may be rettrained from receiving rent, 6r dilb^* 
ing for it until the right is det^rttlined. 

To 
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To this the defendant P<mell Atm^r^\ for that 1744. 

there has been 00 legal ftep taken by diftrefs, or ^ — J 

otherwife to recover the rent. And it was infilled for agamjt 
the plaintiff, that interpleading bills may be brought Powell. 
upon a poffibiljty of the plaintiffs being liable to a 
double payment or recovery : and that, if the plain- 
tiffs ihould pay their r^nt to Mr. Powell upon hi^ 
diflreffes or aftions againft them, they wilj a|fo 
eventually be obliged to pay them over again to Mr. 
Bartiejlyy when the conveyance to Mr. Powell is fet 
afide : That there is no occafion to ftay until one of 
the parties has taken fome ftep at law to recover 
rent, or to diftrefe the plaintiff, apd in i Equity Cafes 
ahr. 80, it is faid in the margin, that fuch bills may 
be brought whether any fuit be aftually commence4 
againft the party in law or etjuity, or he is only in 
danger of being molefted. 

Lord CHANCELJ.OR. This court will be cautious 
in entertaining bills of this fort brought by tenants 
to enjoin perfons from receiving rents, who are in- 
titled to the poffelBon ; for that would be mgiking 
biUs of this nature to have the fairie effect as the ap- 
pointing a receiver would ; But before that can be 
done, the merits of the committee's bill muft come 
i>efore the court, and you ihall not obtaia a receiver 
vby a fide-wind. 

It is faid truly, that an interpleading bill may be 
tnrought wher^ no action has been commenced : But 
that can only be where there are two claimants, 
each of whom can have his remedy at law by action 
againft the plaintiff in the interpleading bill for the 
i^jjie demand, and that the party may not bedif- 

treffed 
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trcffcd at la\xr, he Ihall be protefted by fuch bill in 
this court ; whereby he may compel the claimants 
to interplead between thetnfelves : But the prefent 
is not a cafe of that kind : For the committees can 
have no remedy againfl the tenants for thefe rents : 
For it is admitted that the lunatick is out of pofTef- 
fion, and therefore the committees have no remedy 
for thofe rents, either by diftrefs, or by action 
founded upon a contraft or tort ; becaufe the con- 
traft is with another perfon to whom the rents be- 
came due, whether the Icafes are for years or at will, 
and from whom the tenants received the poffeffion. 
And there can be no aftion grounded upon the tort 
or trefpafs till the committees have recovered in ejeft- 
ment ; in the bringing fuch ejeftments the commit- 
tees may lay their demife back, and recover the 
mefne profits upon an aftion of trefpafs againft 
Powell^ but not againft his leffees ; but no ejeftment 
is brought, by the committees here, and thefe 
tills have been received only where ejectments have 
been brought, as in Sir John Leeh cafe, where 
cjeftments were brought on both fides ; — ^and dif- 
treffes alfo for rent. The tenants then applied for 
interpleader, and were relieved, 

And as to what is faid, that there is a ppffibility 
that thefe tenants, if they pay their rent to Powell 
upon compulfion, may, in this court be again com- 
pelled to pay it to the lunatick, as they have no- 
rice of the bill brought by the committees, there 
can be no fuch remedy againft them, and the com- 
mittees have not made the tenants parties -to their 
bill ; and if they had, I think they would not be 
anfwerable. 

The demurrei: allowed. 
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Gacb 

Gage agalnjl Bujlkeley. Buli^bley. 



THIS was a bill brought by the plaintiff In order ThefentcBce 
to have an accoixnt of French Eaft India anions to fu„fma^'iu. 
the amount of more than 40,000!. depofited with rifdiaion in 
one Cantillon^ a banker in Paris, by way of fecuri- Jj^^^^i^^gj 
ties or pledges for feveral fumsof money in 1720, to a bill in 
and 1721. Cantillcn is dead, and the bill is brought ^"^^^^^^^ 
againft the defendants, his executors, who pleaded for the fame 
fpecially to this bill, that a fcntence was given upon '"^"^I^* 
this very demand in a court of foreign jurifdiftion s. g/ 
in France, which by an arret of the French king, 
had a fole excluCve authority of determining all 
matters in relation to £. India anions, and there<» 
fore the defendants fubmitted, that they were not 
obliged to anfwer again to the fame demand in this 
court* ' To this plea, two fort of objections were ^ 
taken: The firft, that no foreign fentence could 
be pleaded in bar to a bill brought in this court in 
England: The fecond, that if a foreign fentence 
can in any cafe be fo pleaded : yet, that the prefent 
is not fuch a fentence ; and it was, in the third place 
urged that this plea was imperfedlly and infufficient* 
ly pleaded. 

Lord Chancellor. Can a fentence or judg« 
roent pronounced by a foreign jurifdiftion be plead- 
ed in this kingdom to a demand for the fame 
thing in any^court of juftice here ? I always thought 
it could not, becaufc every fentence, having its 
authority from the fovereigq in whofe dominions 

■ it 
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i744.# it is given, Cannot bind the jurifdiftion of foreign 
^ Gk ^ courts, who own not the fame authority, and have 
agaihjt a different fovereign, and are only bound by judi- 
'Bi3h%ith%Y. ^jj^i fcntence given under the fame fovereign power 
by which they themfelves aft : As if judgment 
be obtained in one court in this kingdom, and an 
ftftion is brought in another cour^ here the judg- 
ment may be pleaded in bar, if it is for the fame 
demand, becaufe fuch jtfdgment binds both the 
courts, and the party. 

. « 

•So a decree obtained in the Eicchequer here tnw, 
be pleaded to a demand for the fame thing in thii 
court for the fame reafon. But though a foreign 
fcntence cannot be ufed by way of plea in the courts 
here, yet it may be taken advantage of in the way 
of evidence : And therefore if trover be brought 
in jE^^Ar;;^ concerning the property of a ftip, and 
there be already a fentence in a foreign kingdom, 
touching the property of the fame ihip, you can- 
not plead it as a judgment, becaufeit does not bind 
the court as fuch ; yet you may give it in evidence 
to bind the property, and may have a verdift upon 
it : For though it docs not bind the court as a judg- 
ment, yet it may and does the juftice of the cafe be- 
tween the parties themfelves. You caiinot in this 
kingdom maintain debt upon judgment obtained . 
for money in a foreign jurifdiftion ; but you may 
an ajfumpfti in nanre of debt upon a limple cdntrad, 
and giv6 the judgment in evidence, and have a 
verdia. So that the diftinftion feems to be, where 
foch foreign fentence is iiied as a ple^i to bind the 
courts here as a judgment, and when it is itoade 
ufe of injevidehce as binding the juftice of the caft 
only, 

3VIr. 



Cdfei in Chdnesfy'. Ad j 

Mr. Atidffl^y Geniral. Ittftipport of thcptoi.' To 1744. 
be ftire the law is as your lordlhip has reprefcnted it ; ^^""^ 
for the jodgments of foreign courts cannot be urged 4^^ 
by way of picas in the courts of law here, nor even ^Mf«*^J*^- 
upon adions at law founded upon foreign fenUnce 
is the declaration to fiate the demand as a judgment, 
but as a proinife, and it may be given in evidence 
SIS a proof of fuch promife :-~But though thefe 
things be fo at law ; yet the known ufage of this 
court is different from that of law : For there par^ 
tics arfc' t^ied down to precife ftrift rules, one of 
\vhich is (though Ibmewhat relaxed of late) that you 
can never plead what may be given in evidence with- 
out pleading it ; b]ut this court allows of pleas which 
in their nature are not good at law by way of plea, 
but are fo in point of evidence, a fiated account is 
a common plea in this court $ but it cannot be 
pleaded at law to an adion brought upon an indeiu 
tatus affkmpjit. 

Lord Chancellor. But you may plead an ac 
count ftated in bar to an adion of account at law i 
and the prefent is a bill for an account. 

Mr. Attotnej General There is a great difference 
between pleas in courts of law and pleas in courts 
of equity. A plea in bar to an adion at law muft 
be good in the whole or it is bad in the whole : * 
But in this court, it may be good in part, or bad 
In part. Another difference is this, a plea at^Iaw i^ 
final and conclufive to the parties : For if the court 
Irules the pica againft the defendant, the plaintiff 
takes judgment for his demand : But in equity i 
plea is only trymg the opinion of the court before^ . 

hand, 
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1744. 
Gagb 

ButKB^BT^ 



hind to prevent other difpute^ : For although the 
plea is over-ruled, the whole cafe is flill open 
' to t|^e court : The only defign of pleas in this 
court is, that if a perfon can ftate a fad fhortly by 
his plea which the court (hall think a fufficient de- 
fence or anfwer to the bill, the court will not then 
fuifer the parties to go on to an unnecefiary expence 
in litigating other matters in the bill which are im* 
material, but only puts them upon the proof of the 
fact contained in the plea \ and if he afterwards 
proves that to be true, the bill (hall be difmifled : 
And in arguing pleas in this court, the faS: at the 
argument is taken to be true \ and the queftion is, 
whether the fad is a {u(Scieht defence ?— *lf it is held 
to be fo, the defendant is to go into the proof of 
it after the argument. I (hall now confider what 
weight foreign fentences have where they arc 
given in evidence upon ,a£i:ions brought in the courts 
of law here ; and it is clear, that they, are given in 
evidence cpnclufive and undeniable, and not as cir- 
cumfiantial evidence to be weighed in the balance 
with evidence on the other (ide; For the courts 
here pay fuch reverence to them as the fentence of 
a court (itting to do juflice, in the fame manner as 
they themfelves ; and it is for that reafon that they 
receive them as binding and concluiive evidence. 



Scl. Ca.inC, 
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In Lord King's time, there was an aftion brought 
at law for feamen's wages, and the plaintiflf gave 
in evidence a fentence for thero in the court of Ad- 
miralty here ; and he doubted whether fuch fen- 
tence was to be received as conclu(ive evidence j 
he confulted with Lord Chfef. Juftice Holt upon 
it ', and they both determined that it (hould be con- 

duiive 
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clufive c'/idenceV ■- The name df the cafe vni Bur-^ i744* 
rows v. Jemino. If a marriage is queftioned at law, ^"~. 
and in orderf to prove it, the parties produce a £en- ag^ 
tence to that purpofe in the ecclefiaftical court, it is Shlkiwy. 
conthifive evidence, and fo ruled by your Lord&ip 
at Guild-hall upon hearing civilians. And for the 
fake of juftice and public convenience, when foreign 
judgments are given in evidence in the courts of 
England^ they receive them as concluiive evidence, 
and pay the fame regard to them as to fentences 
given in the courts of admiralty or ecclefiaftical 
courts here. 

In the cafe of Hamden and the Eaji India Campany^ 
Mr. Hamden was in the EaJi Indies^ and the Dutch 
feized his ihip, and condemned it; after this a 
Dutch Ihip coming into Scotldndj Mr, Hamden at- 
tached her for fatisfacHon, when the queftion came 
before the admiralty in Scotland, the court gave him 
liberty to enter into the legality of the condemna? 
lion : But upon appeal to the feil^ons in Scotland, 
that fentence Was reverfed ; and upon appeal to the 
Houfe of Lords here, the laft fentence was affirmed, 
becaufe the fentence of the Dutch admiralty was 
conclufive evidence ; for it was res judicata, a^4 
could not be unravelled or re-examined hcfCt 

"We are to fuppofe that here has been a queftion 
in France concerning a tranfaftion there before a 
proper court of jurifdiclion, to which the parties 
were fubjeft, and a final fentence was given there ; 
and now a bill is filed for the fame demand in this 
court •, fvich fentence would be conclvifive evidence 
at law, an4 no doubt but it wpuldbc the fame upon 

a hearing^ 



if 44: » h^uifig in this court. But #e alfo mfagine h U 
^"-^^2^^ good by way of plea in this court : For if it would be 
oj£^ conclufivc to them at the hearing, it may as well 
BoirBBUY. ft^p ^jjgm g^0Yt at the pica, to fave great trouble and 
expence ; and though they fhould go into evidence 
to queftion the legality of this fentence, yet the 
court at the hearing would nop receive it, for that 
would be entering into a re-examination of a foreign 
fentence, which in a courfe of evidence is not en- 
quirable into, but binding and conclufive. There 
are many cafes, where an account cannot be plead- 
ed at law, and yet this court will receive fuch plea ; 
as in the cafe of partners : At law they cannot 
maintain account againft each oth^ : But upon a 
bill for an account in this court by a partner, if his 
QQBipanien pleads an account ftated, this court vnll 
receive it, though at law it would be reje&ed ; this 
court will receive a plea founded upon a prefufned 
or implied jEettHng of an account : as where acccMints 
were regularly fent over every year from one mcr- 
chant to another ,^ and acquiefced under, that may be 
pleaded. 

Lord Chancblloiu I never knew a cafe of that 
fort of plea, though it has been a fufficieat defence 
upon anfwer. 

Mr. Attorney General. Supipofe a bill in this c6urt 
to redeem a morgage, tnd the the mortgagee {Head 
forty years pofleffion without any demand ? 

Lord Chanc£x.lor. Such length of time can- 
not be pleaded but muftbe infiftcd upon by way c^ 
ailfwcr. 

Mr. 



Mri AHoriiey General I have feen a demuircr of . ' W* ^ 
that kind, biecanfe the length of time appeared upota ftio*, 
the face of the KH. t^^ 

Lord CttAKaM.Ldit, I do n<Jt reteember any foth 

cafe. 

Mr. Attorney Oeneral. A "plea in equity is this, 
if a defendant can ftate fuch matter in his plea is 
(if true) will be a bar to the |>laintifiF'« bill, it ihall 
lie received to fave the expence of the parties upon 
other matters. In the arguing of pleas, every 
charge tn the bill is taken notice of, nay admitted 
and allowed, upon t3i|s principle, that taking both 
cafes togetlier, if the defendant has a juft bar, his 
plea fliall ilMd, and the plaintiffis not concluded : 
For if he has any new matter to charge, he may 
am^nd his biH : And in the cafe of Diggs v. Cole- 
br<Hik^ it -was amended three tknes after the arguing 52. ' 
three feveral pleas. He concluded by faying, T\xsLt 
the fentence of a foreign jurifiii^liott hadbeen re- 

^ ceived by way of plea in the court of King's Bench 
here, 3 Mod. 194. The cafe of one Mr. Hutchinfm 
Svfao'killed Mr. Colfon in Portugal j and was acquitted 
there of the murder, the exemplification of which 
acquittal he produced under the great feal of that 
kingdom being brought from newgate upon an hab. 
corpus to the court of King's Bench : Notwithftand- ,, show. 6. 
ing which, the king was very willing to have tried 
him here for the ^fatme feft-^he confideiation 
whereof he referred to the Jndges, who all agreed, 

--that he being already acquitted by their law, he 
could not be again tried here* 



Mr. 




^7^ Oafiu in Chancer^. 

Mr. Wilbraham* The qucftion is, Whether the 
ientence of a foreign judicature, which had proper 
jurifdidion, can be pleaded to a demand for the fame 
thing in this court ; , and this may depend upoa 
what force foreign fentences are in Courts of law 
or equity in this kingdom, that in all cafes fuck 
foreign fentences may be taken advantage of in evi- 
dence both at law and in this Court: and if they 
cannot be ufed by way of plea in fome cafes, there 
may be a defect of juftice. Every foreign fcntence 
for the recovery of money is of the fame force in 
this kingdom a^ a iimple contrad : Now if an ac- 
tion, is brought upon an ajfumpftt in England^ the 
. defendant ^may plead any other iimple cbntraS by 
'Way of fet off: and if he cannot plead a foreign 
fentence by way of fet off he will be injured. * 

Lord Chancellor. This cafe does not come 
for a final determination here ; for whatever order 
I fliall make, it will leave the merits quite ojpen^ as 
if no order had been made. 

The firfl. queftion is. Whether the fubjea.mattcr 
of the plea is good? The fecond is, Whether it is 
well pleaded ? The firfl queftion depends upon this. 
Whether the fentence or judgnient of a foreign 
Court can be ufed by way of plea in a Court of juf- 
tice in England? And no authority either at law 
or in equity has been produced to ihew that it may 
be pleaded: and therefore L (hall be very cautious 
how I eftabliih fuch a precedent (b). The cafe in 

3 Mo(L 

(3) The judgpient of a foreign court is not confidered as a re- 
cord} and therefore cannot be pleaded with a prwi fata fer #v- 

C$FOM9i • 



Cafes in Chancery. Vjl 

3 Ma/. 194. I SAow. 6. is no proof; for the fcti- 1744^ 
tencc of acquittal in Portugal was not produced ^^'^^ 
there by way of plea to any indiAment there for agamjt 
the lame murder : For as the murder was commit- Bulksley. 
ted in Portugal^ the Court of King's Bench could 
not indid him, and there was no method of trying 
him but upon a fpecial commiflion, founded upon 
the ftatute of 33 iJ?«. 8. c. 23, and that by a liberal 
confirudHon of the ftatute, which enafts. That 
murders committed within the king's dominions, 
or without, may be tried in any couilty where the 
king by his commiffion {ha}! appoint ; and it was 
by virtue of the word " without,'* that this king- 
dom had any conufance at all of a murder com- 
mitted at Portugal. This ftatute was only intended 
to take in murders committed in Scotland and Ire^ 
land ; but by a vA'y liberal conftruftion it is ex- 
tended to take in murders committed in any fo- 
reign dominion whatever j and I remember a trial 
of that kind in the Old Bailey of. a lieutenant in 
Sir John Norris's fquadron, who killed a perfon in 
Newfoundland: However, the queftion in the King's 
Beni:h in Mr. Hutchinfon*% cafe, was not upon an in- 
didment, or any other proceeding in which the 
foreign fen tence of acquittal could be pleaded 5 for 
he was only removed there by habeas corpus^ and it 
was referred to the judges to know whether a com- 
miffion ftould iffue upon the ftatute 33 H^en. 8. c. 
a,8. to try him over again? And the judges very 
rightly and mercifully thought not, becaufe he had 

undergone 

corAnn .**-it muft appear in eridencey and as fuch, it is examia« 
able. W'alher v. Wtttery Doug, 4. Sed. vid. Galbraxth r. Neville ia 
the notes to the third edit. Lord Kenyon'$ doubts coDcemiog this 
dQ^Uine. 
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1 744. nndergQivs one ti'ial already, w^ the jfec^e^ of 
^'^Q^^ licquitul w^ oaly produced tp fl^ew tfeat. 

BvhKfiiBY. ^p ^^ ^j^ g<iieral queftion, WWW a ,f«3eign 
(cBtefioe C99 be pleaded here? I thmk dearly it 
caoQOC at all be pleaded in a Court of law» for. the 
r«eaibns I offered ia the outfet of thiis frafef jBut it 
i$ fyid it may be pleaded ia equity^ ^c^:^fe pkai 
tber>e difier in their /lature from pleas ^ t^w $ or 
at le;2^(t they di&r from them in fev,er;»l r«^pey^$: 
gs, ;^t Jaw, if the defendant pleajd$in bar^ 4od tl^ 
other party takes ifiue uppn the fac^s w the pte), 
the fed &ali be tried by 9 jury before. the pie* ihjJl 
be argiied, b^t after that the judgnient at^ber ynj 
(hall be fiiiial upon each party : jBut in Courts of 
equity, all pleas come on immediately tq b^ argped 
upon their rdevancy before the fad of them is ve- 
rified } and if the plea is over-ruled, the f{f fejaflant 
is not barred from amy other defence who^ he may 
fet up» bnt only from the defence fet up in his 
plea* 

So if the Court be of opinion for him^ ,thnn ht 
is to prove his plea to he true upon eve^-y cifciim« 
ftance^ and at the hearing the fads arc only prov- 
ed> and the Comt does not go into my argv«neBt» 
but difmifies the bill ; hut ftill this' is iiot coAckiii^e 
to tj^e plaintiiF; for he, aft^r the aBowance might 
amend his bill, and let up any other defe{K:ie, for 
the plea only concludes fuch charges as are tbm in 
the bHL 

* Courts of equity admit of eqiiitaMe tars, vAiA 
Courts pf law cannpt. J3ut tliis 4pes pot.aiife from 
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ihy dlflfertftntc in the reafon of tfce thing, but froln '744^ 
the difference in jtirifilidion ; for as this Court al- q^^^ 
lows of equitable deinilnds, it mufl neceflarily allow t^g^J 
bf equitable bars. Bm it is hot for thefe reafons ^H*****^*- 
that you can turn every defence, into the (hape 'Of 
t pfea in this Court, for then many forts of de- 
fence mi^t be let in^ which cannot he pleaded^ 
length di tfihe^ ih general, is a good defcncd j yet 
as it may depend upon many cirtutnftances, you 
trannot plead it, but in fuch cafes as you are war- 
ranted by foisie fintvte ; but the parly may have 
the advantage of fuch defence by his anfwer. 

ti*as 5n equity art eithet- to ttt jurW<Si6Hoft of Picas in 
the Court whetc it proceeds by Englifli bill, or XT mhe 
ftlbptBfUi^ or they go in bar of the demand. If a juriftiaioii. 
Mil is brought to impeach' a purchafe, for valuable ^^c d^aaJ 
confiderataon^ without notice, the defendant may 
jplead himfeJf to be apurchafer without notice, be- 
caufe that is an equitable bar ; but here it is infifted 
tipon, that this fentence in the Courts of anions in 
France is a bar to this Court here : It is true, fuch q^ Temp. 
fentence is an evidence, which may affeft the right Hardw. 87. 
of this demaffid when the caufe comes to be heard ; ^"^' ^ ^" 
, ^ut if it b no plea in a Court of law to bind their ' 
jurifdidioii, I do not fee why it fliould bis ib bere« 

The fecond part of the conikieration is, fuppof- 
ing the fubjecl-matt^ of the plea might be pleaded, 
i?vhether it is wdl pleaded in this cafe, this depends 
upon the feveral exceptions which have been taiien 
to it, fome of which are general, and fome very 
particular does: The general t>ne& coafift in this, 
that there is a plea of a decrcip given by a fummary 

T jurifdiaion 
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^744* jurifdiaiDn; conftituted by arf arr^tof the Frencli 

Q^Qg ting, and excluding the ordinary jurifdiAion of 

agmt^ all his other Courts as to dccifions concerning 

JuLKELiT. Ffgjich Eaji India aftions ; and that to make fuch 

arret effective it ought to be rcgiftcred, and that it 

is not let out in this plea to be regiftered, and of 

confequence, till fuch time, the Court had no power 

or juxifdidion. — In anfwer to this it is faid, that 

point is not fo clear, for it is a very litigated one 

in France : And, fecondly, Suppoiing a regiftry to 

be effential, that there is a ftifficient averment of a 

regiftry in this plea: For it is averred, that the 

fentence was conclufive according to the laws of 

France, and this is further made ufe of to anfwer 

all the exceptions taken to the plea. I fhall not en- 

ItisaftroDg ter into that point at prefent: but it wpuld be a 

Taii^^al- ftrong argument not to allow of a plea of a fentence 

lowing a of a fummary occafional Court, if its jurifdiclioa 

pleaof afum- y^^ j^^^ doubted in the country where it is erecl- 

mary occa- ' 

fional Court cd : The parliament of Paris it feems would not 
that Its ju- . allow the leffality of this Court, and many of them 

nfdidtion is . . r / ^ . . n * • it 

doubted. wcre impnfoned for their oppofition to it, and I 
fhould make a great difference as to the allowance 
of a plea of a fentence given in the parliament of 
Parisy whofc jurifdiftion is immemorial, and of 
great credit and efteeni over all Europe, and that 
cf a Court of fummary proceeding erefted occa- 
. fionally to ferve fome political ends, and has an 
. cxclufive jurifdiclion given it, to the diminution of 
the rights of all the ordinary Courts of jufiice 
there. 

Another queftion is more particular, and it feems 
' -that the arret erefting this court of adions empowers 

aU 
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all the commifSoners, or feven of them to do judi- i744« 
cial afts, and it is not pleaded, that the fentence ^q^^^ 
was pronounced by feven comroiffioners : This againfi 
is a very ftrong objeQion, for you cannot make S^*'*^^*^* 
this plea of a fentence of a court of fummary 
jurifdiftion in England : Suppofe a plea at law, or in 
equity upon any aft done by commiffioners of .for- 
feited eftates or commiffioners of bankrupts or jus- 
tices of peace, the plea will not be good, unlefs you , 
ftate the act to be done by the quorum^ or a fufficient 
number who were empowered to z8t. In the pre- 
fent cafe feven commiffioners were required to the 
doing any ad, and that plea would certainly have • 
been fatal at law : Indeed when you iet out the 
proceedings of courts of ordinary jurifdiclion, the 
common way of fetting them out generally is fuffi* 
cient : But where there is a new or fummary jurif- where an 
diftion erefted, you muft in pleading fet forth the a<^of afum- 
junfdiction particularly : And that the fentence was diaion is 

accordinff to the jurifdidion. pleaded, it 

" '' muft appear 

to have been 

Another objedion has been taken, That the mat- T'-^!!^'^'^ 

ter now m difpute was not within the jurifdidion 

of this court of adions, for the arret does not fcem 

to extend to this cafe : And as to this the cafe is 

very doubtful. 

. All I can do is to allow this plea to ftand for an 
anfwer, with liberty to except at the hearing of the 
caufe : But it is faid, this order would occafiori great 
expence, by letting in many proofs which may not 
be material : But it, comes out upon argument that 
this will not occafion a fhilling more expence than 
the other way would do ; becaufe it is infilled^ and 

T a ^ rightly 
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rightly tod, that the law of France^ as to the fevc^ 
ral exceptions to this plea^ is ttiatter of proof. That 
as the point of a foreign law are in difpute, this 
court cannot take notice of what the)aw is without 
proof of it. SuppoTe I fhould now determine this 
plea to be good in toiOj nothing more \vould be ne- 
cefiary for the defendant but to prove thr plea ; and 
therefore he begins at the hearing of the caufe firft : 
And if the fads are true he fiiall have a decree. 
But in the prelent cafe it would be too perilous for 
the defendant to flick to this plea : For the proof 
required will not be only a matter of faft, as that 
. fuch fenfence was given, but the hw of France itfelf 
wiltbe matter of evidehce": As whether this court 
of anions had jurifdiftion of this caufe before regif- 
try ; or whether it was comprifed in the words of 
their ^rrct, and to prove the law in this cafe, the 
Court tuiU receive printed reports, counfels opi- 
toions if the cafe is clear (r): but if doubtfiil, it 
becomes matter of other evidence, and the law 

muft 



fc) It fliould feem, howeyer, that the opinions of counfcl will 
not be received in evidence in oppofitioQ to a judgment of a foreign 
Court; — Walpohy. Eiver^ tried before Lord Kin yon, ai^ Guild- 
halJ, November 1789. An a^ion upon a policy of tnSlfanc* fb^ 
a Danijb Eaft Indiaman and cargo to Bengal^ the coaft of Coroman- 
ddy and back to Copenhagen. -^The vefTel had returned fafe, but 
the goods which had been infured weie damaged by foul we^theci 
and the plaintiff' brought this aftion to recover the average I0&, 
calculated at 61. js. per cent, — This is not allowable by the law of 
Bngkn'di but by the law o£ Denmark a dedudion was to be made 
from the f^ij^mkniia bond, which bemg a contraft of indeittnitj» 
made the underwriter ii^le for the deterioration of the cargo. 



To 
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muft be proved ; — and all this muft be proved, not ?744» 
in point of fitS, but of law. q^^^ 

againji 

If this then is the cafe, the defendants would not ^'^"^^^^^ 
reft their caufe upon this proof only, without exa- 
mining into the merits of the cafe : For if the Court 
ihould be of opinion againft the defendant upon 
any point of the law of fratic^^ thii plea would not 
be verified ; and if he bad not examined into the 
merits, the plaintiff would upon them have a de* 
free againft him. 

J^et the plea fland for an anfwer, with Uberty 
Xo e3:cept ^t thp hearing of the caufe, 



Gao» 



To fuppprt this cafe, the judgment of the Court kJI Copenhagen 
wsks produced, and authenticated by the Damjb conful, where the 
judges decreed in a fuit upon another part of the cargo of this very 
Aiip, that the underwriter, from the pature of the policy, is liable^ 
and that the average Ipf^ vpoii ^e goods, (hould be dedud^d froni 
the rej^trndentia bond. 

Searcrofti for the defendant, faid he could produce the opinions 
of fomje Dqm/b lawyers in oppofition to this judgment. 

Liord K&MTON. After this judgment, every thing elfe is wafts 
paper. — I remember when Judge Wilmot oppofed the qiiter tROa 
of Sir Jof. JekyU to the judgment of X.ord H^aDwiCKs, Lor4 
Oambdeih fupported the latter, and faid, that one folenm determi^ 
station of Lord Hardwickb was worth one hundred £da of any 
other judge. — ^There feems to be a £Ood deal of fenfe in the Dam/b 
fay, M^S, m. Pri. Cafet, , 
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Gage againji Bulkeley* 



ji. borrow* 
^ fum of 
money from 
B. with 
whom he de- 
pofits go- 
vernipent fe- 
curities as a 
pledge> upon 
condition not 
to fell them 
until failure 
of payment 
at a certain 
day : — I'his 
is fuch a 
tranfii<5tion 
as may be 
affected by 
the ftatute (rf 
limitations. 
A perfon be- 
yond fea, and 
lo within the 
faving of the 
ftatute of li- 
mitations, 
need not re^ 
turn to en- 
able him to 
commence a 
fuit. 



M'R.. Gagej the plaintiff, in the year 1720 bor- 
rowed of Mr. Cantillon^ a banker at Paris j a fum of 
4000I. for which he gave him his note to repay 
him with intereft at the end of half a year, and at 
the fanie time depoCted with him French Eajl India 
anions to a much greater value, and alfo 3000I. by 
way of pawn or pledge for the 4000I. upon con- 
dition not to fell the adions till a failure in pay- 
ment, according to the time mentioned in the 
note : The plaintiff has never been in England fincc 
this tranfaclion ; but has now brought his bill 
againft the reprefentatives of Mr. Cgntillon^ to have 
an account of the pawn of Eaji India aftions, charg- 
ing a breach pf truft in Cantilloh*$ felling the depo- 
fits before the time fixed. To thi^ thp defendant^ 
plead the flatute of limitations. 

And the cpunfel for thtf' defendants inf^fted upon 
two things. That the nature of the demand in the 
prefent bill is barrable by th& ftatute of limitations, 
a mere trufl mufl be admitted not to be barrable 
by the flatute of limitations ; it only barring fuch 
demands for which the party may have an adion : 
But as no aftion can be brought for a mere tnifl, 
therefore a trufl is not within the bar of a ftatute 
of limitations ; but if the demand be of fuch a 
nature as the party has a mixed or double remedy, 

cither 
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cither by aftion at law, or by bill in equity, as the 1745. 
ftatute will reach to bar the aciion at law, it Ihall ^^f"*"*^ 
alfo affea the right in equity, and may be pleaded agamj 
in bar to a bill in equity for fuch demand j and it Pulkeley. 
has been determined that if a man receives the pro. 
fits of an infant's eftate, and the infant neglefts his 
right for fix years after he comes of age, and then 
brings a bill for an account, the ftatute of limita- 
tion is as much a bar to fuch a fuit, as it would 
have been to an a^ion of account brought by him 
at common law ; for this receipt of the profits o£ 
an infant's eftate, is not fuch a truft as beipg a 
creature of the court of equity, the ftatute fliall be 
no bar to : For the infant .might have had bis ac^^ 
tion of account againft him at common law, and 
therefore there was no neceffity to come into this 
Court for an account; for tbe.rcafbn why bills for 
an account are rather brought in a Court of equity 
than law, arifes from the nature of the demand, 
and from convenience rather than neceflity ; for in 
equity they may have a difcovcry of books,, papers, 
and the party's oath, for tlie more eafy taking the 
account, which cannot be fo well done at law : and 
as the infant by lying by too long is barred of his 
aclion of account at law,, fo ftiall he be of his, re- 
tnedy in this Court, and there is no fort of. diff 
ference in reafon betwei^n the two cafes- 

The demand by the prefent bill Is not a mer^ 
truft, but fuch a right as the plaintiff* might have 
-bad hi« aftion for at law. Indeed he charges iiv 
his billj that Mr. Cantilhn was guilty of a breadhi 
of truft, in felling the depofits before the period 
agreed upon for tb^t purpofe. But this is no morp 

than 
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1745. than % breach of cont|ra£t^ for which the plabtiff 
had his remedy at law^ fof hjc might have brought 
his adion vpon the c^it agaioft him for fo much 
money had and received to his ufe : apd as the fi^r 
tute has barred hiip of that remedly at law ; it will 
alfo bar any.reniedy.in equity fpr the fiune de. 
paod. Suppofe a deppfit is made without a power 
10 fdl, but OQly for fafe cufto^y, and the party fells^ 
the depoiit, an a(flion of trover will lie ; but \i it 
is not brought within |ix year$^ it wiU be affeSed 
by the ftatute, and fo wpijld a"b|Ii;for an accc^unt 
pf fuch depoiit : Put (hq pre&nt cafe in the ftr^ng^ 
eft light, and it will only appear, that Mr. CaptUhn 
has foI,d what be ought not to have done, an4 yet 
an adion of trover would lie at law, and if the 
prefent demand is to be made a truil, any demand 
may be made a truft. The reafon9 upon which th^ 
flatute pf liniitations are fpundf d afe very wife and 
political, in prder tp prevent thp fetting up ftale 
flemands pppp a prcfumptionof paymmt or dere* 
li^^ion : For if a man has np |mpedimept to make 
a claim of a perfonal demand, negle^s to dp %t for 
a courfe of fix years, he (ball be barred by the fia- 
tute, uppn a prefumption pf payment, pf derelic- 
tion of his right. But this ftatqte 4oes not eeacH 
a trull, neither in cxpreffion^ nor meaping. For 
as tp the words^ t|ie ftatute mentions no forts of 
remedy, but by anions at law, for the ^ords re- 
peated all along, are applicable tp rem^ies at law, 
fOnftantly majcing ufe of the word ** aflions j" and 
aft tp th<^ iptention of the flatute, it was ocyer 
meant to take in tr^ft$;, becaufe there is fio pre- 
fumption of neglect or di^reMion by lapfe of time: 
l^or if an eitate ia put in truft^ the truftee goifig pi^ 
^ ■ ' ' * ■ '■■■"■" tp 




to per^Qrm 14$ Vc\x% K^s poflf^gp is the pofli$ffiaA 
jrf bi^^w qmtrt^: fo th^ th#rc i3 io fjjch cafe ^ 
jQo n^glcd oiP the |Mkrjy, or any pccafion jto bripg ^|piiQ|« 
any iuit, or niaJkc auy claim, b«:aufc th? troftce is fti^^wj'^yf^ 
ajftiiig according tQ im |;rvft ?o4 4^ty ; So ifi tht 
jcafe of (lock tal^cn m jthe name pf sinpther pcrlbn : 
Tbc <g/?v;r que truji receiving the diyid«nds, tl^e 
fiatyte ^iU not run aga^(jk that f becaufe (here i% 
po acjiverf^j-y pofieijion : ^ut in thi$ cafe, th^re 19 
PQ trij(ft} for an action upon the ca& might have 
\^ifi mpon tl\e receipt of tbefe deppfitcs by which 
J^x.C^ntU^n proniifci tobe accountable : Thctruft 
upon thefe Ki^pofites* was by the agreement, but to 
cpntin^e half a ycar^ w^icb expired at that time, 
f n4 then Mr^ CantilUn was at liberty to fell them } 
may, th« truft determined fooner by the bireach of 
it in felling the addons before that time ; and that 
HKT^g the foundation of yovur lordO^lp's opinion la 
the c^fe of Sturt and Meltijb^ where there was a 2 Atk. 610, 
letter pf attpi'pey given to receive money tipon de- 
bentures ^4 tp be accountaUe for it : The party 
9pplie4 the money to his own ufe, and upon a bill - 
^nd plea of th^s ibrt it was infixed th^ it was a truft} 
bce^fl^ he vf^ sot to receive the money to \m owj^ 
li(e» but for bis employer : Bt^t tbij& court was of 
opinkm tha^t the demand was barred by the ftatute 
pf limitations ; bepufe^n adiion might be brought 
«t )aw /or the mPl^ey : And though a bill was 
brought in this court for it, yet it was not a mcer 
(xuft, but .fuch a demand as this court had only 
a c^qcurrent jurifdi^ion of along with the courts 
of lawr thi( taie was a little more fully ilated by 
the jft^ttorney General thus» it was a bill brought 
|>y the plaintiff to have an accoupt and fatisfaftion 

fpf 
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^745* for fcvcral debentures and government fecurities, 
^Gage^ which Mr. Ttlla Real hzd received from the plaintiff 
mgm/i at Lijbon^ together with a warrant of alttorncy em- 
powering him to receive them, for the benefit of 
Mr. Sturt the plaintiff, who had entruflcd him with 
them ; — ^To this demand the defendant pleaded the 
flatute of limitations; againft wiiich plea, it was 
urged that this cafe was not within, the reach of 
that flatute of limitations : For that the debentures 
were only in nature of depofits, and the defendant 
accountable for them as a truflee. This point was 
argued before your Lordihip, who determined 
the flatute of limitations td be a full bar ; that a 
mere trufl w^s not within the purview of that fla- 
tute. But the prefent cafe was not a trufl, but 
only a common dealing between man and man, for 
one to receive money for the other ; that as foon 
as he had received the money, it became the pro- 
perty of the plaintiff, and he might have maintain- 
ed ah aftion for it at law, — it was further infifled 
upon in favour of the plea, that as the plaintiff had 
never been in England fince the tranfa^on, but 
conftantly beyond fea^ and as more than fix years 
had elapfed, that in order to bring himfelf within 
th6 faving of the flatute 21 Jac. i. c. 16. he ought 
to have returned to England^ before >hc could be 
intitled to fue by bill for this demand. The words 
of the faving are, " That if any perfon (hall be at 
the time of his caufe of aftion within the age of 21 
years, feme covert^ mn compos mentis^ imprifoned, or 
beyond the feas, that then fuch perfon fhall be at 
liberty to bring fuch aftion; and after their coming 
of age, &c. or " after their return from beyond 

^' fca/' 
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^^fea," as other perfbns having no impediment 1745. 

ihould have done/' u- -^^ ^ 

Gags 

On the other fide, it was argued againft the plea, Bvlkiley. 
and in the firft. place, clearly admitted by the counf-: 
fel and the Court, that thefe depofites were of fuch 
a nature as to be affecled by the fiatute of limita- 
tions with a bar ; but it was urged, and relied up,. 
on, that the fdaintiff was privileged within the pro- 
vifo of the ftatute, on account of his being beyond 
iea; which upon that fcore preferves his demand 
in as full vigour as though he had brought his ac- 
tion as foon as it had accrued to him : But it is 
objeded, that the plaintiff flipuld have returned to 
England^ before he had filed his bill. No cafe has 
been cited to that head, and therefore it is left at 
Urge to argue it from the general intent pf the fta- 
tute, and the confequences ariiing fropi fuch cour 
ilrudiionf 

This aft of parliament was not intended to put 
reftriftions upon fuch perfons as it has in the pro- 
vifo declared to be. objefts of ins indulgence y but 
rather to allow them great privileges, and not to 
abridge any right that they have : But if they were 
obliged to return from beyond fea into England hcr 
fore they can maintain an z&ipn here, the ftatute 
ivould be rather a fnare than an emolument to 
them, and might in many cafes virtually e^^tinguifli 
the demand inftead of cherifliing it : For fuppofe a 
perfon refident in the Eq/i or We/i Indies Ihould fell 
goods in England, the value of them may be fo 
iinall tl^at the party would rather lofe that, than 
add more to it, by coming an cxpenfivc voyage to 

fucj 




file ; befides there feett&'toiMi qo reafon in tfaterr 
to oblige a plaintiff to come into Ef^aad{ it vtnid 
i^^ only be laying fetters upon him, with, an apparent 
I^KLKij^gir. 4^yantage to him, without (contributing any 
thing to tb^ beoe^t of (he defendantf 

But this pmnt has been determined upon thi$ 
fi^tutiein 2 Saund. i2o. Chandl^ v^ Vitietii There 
affimpjit was lurought by an infant, and it was org-: 
ed that he ought to have waited -till hi& full age 
before h^ brings his aftion; becaufe the fix years 
were elapfed during hb infancy, and that therefore 
]}e could not purfue his a^ion, but according to 
the words of the f^ving of the ^d, which are, ii^ 
^x years after his full age : But this was not re« 
garded by the Court, and the plaintiff the in&nt 
had judgment. The reporter refers to % Inft. 519, 
Qotim\ cafe of non €laim on Qnes. 

Lord Chancellor. This cafe is not to be di- 
ftinguiihed from th^t in Samder^^ and therefore 
the plea mufl be over-ruled, without prejudice to 
the defendants infixing upon this defence io Jm 
anfwer^ I never knew a plea of this ftatute ftsind 
for an.anfwer;, if fully allowed,' it would b^ aa 
well (Jp difcDvcry as to the relief prayed. 
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Omicrvho 
OMicHtJND againji Barker. tfx^i. ■ 

, I^* In a current account between merchants, %ne Equity will 
of them has laid out ^ a grofs ilim of money, the *^J?^ ^"'^- 
Court will allow intereft, notwithfianding it is a grofs (bm 
current account. The defendant,, when an account ia>d out by- 
was . dire&ed, defired the plai/itifF might produce ^\^i f^ „. 
books, &c The Chancellor faid, that might be other,th«ugfi 
in[>poffible, as the plaintiff was a trader, a native of, acclwntw* 
and refident at, Calcutta^ in the Eq^ Indies : ^ut fent becwech 
tha^ ;t|[^e defendant had a right to inlped them j fo f Jii. ixi. ■ 
he 'orclcred a commiflion to go over and take co- i WHf. Sif. 
pies^ and faid, he had fome time ago direSed a ^g^. c. ic* 

ComiphiJSliQn for the like purpofe to Holland. A commit 

fioa r<nt to 

^«f«tb exa- 
mine booktf 
) . &c. 

. . . Mills again/i Wills. 



TiyiS was a bill brought againft the defendant A bill will 
Millie as ^dminiftrator, and againft another defen- notlJctgainft 

* ' , /> r t • n 1 the debtor of 

danty as debtoc to the eitate of the mteilate |^ and a debtor, 
it prayed a.difcovery and fatisfaAion of a debt. ^«^> *94' 
The adminiftrator in his anfwer confeffed that, he 
himfelf did not care to fue the other defendant, for 
fear of involving himfelf in an expence : — 1 he 
Chakcellqr faid, a man cannot bring a bill againft 
the debtor of adjpbtor, without laying fome foun- 
dation '; but it appearing that the defendant had 
fubxnitted in his anfwer to account with the plain- 

•. tiff. 
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1745. tiff, it put an end to the queftion^ and an accosnt 
V ' ^ was direfted. 



Barwell, Afiignee of Ward, a fiankrupt^ 
again/i Ward. 



A conrcy- JN this cafc the bankrupt fome little time be- 

a"man*who^ fore any aft of batikruptcy committed by him, 

afterwards and the commiffion taken out conveyed a rever- 

bankruptfet fion ofan cftate for life to the defendant his fif- 

afideasan tcT, in confideration of 60I. which was due up- 

*eyancc and" ^° * ^oTid to her, and at the time of the fale, it 

ordered to . was proved the reverfion was worth a great deal 

^v for io^^ more : And the bill was to have a re-conveyancc 

much as was of this eftate, and alfo fatisfa<^ion for two notes' 

rAtlr*26 "^^^^^ ^^^^ indorfed over by the bankrupt to the 

S. C. other defendant, upon which the cafe was this ; 

the bankrupt being arrefted and in prifon, procured 

notes for his book debts, and fent two of thefe to 

the defendant, who was his aunt, and ihe difcount- 

ed them, and gave money for them, which was to 

provide his apprenticef with another mafter; — he 

not being able to teach him his trade, by reafon of 

his confinement ; after this he continued in prifon 

two months, by which a£l he became a bankrupt, 

and which by the relation of the ftatute made him a 

bankrupt from the day of tlic arreft. 

The Counfel for the defendant faid it was a dif- 
ficulty to fay, M'hat difproportion in the confidera- 
tion would make the conveyance fraudulent : But 

it 
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it has been often faid^ that if a man fells bis eftate 
for leis than half the value it is fraudulent : But at 
laft the defendant faid (he did not defire that this 
fliould be looked upon as an aKolute conveyance, Waro. 
but only as a fecurity for the money due upon the 
bond : , As to the fatisfadion for the notes^ it was 
faid, that it was a tranfa&ion after the bankruptcy, 
but that the ailignees were improper to come into 
this court, for their remedy is by trover at law j 
and if they come here only for a difcovery in order 
to bring an adion, they fhould have made that the 
reafon for coming here ; and then after they had 
their difcovery, they muft have paid coft, but this 
court will not give them fatisfaftion. 

The Lord Chancellor was of opinion, ths^t this 
conveyance was fraudulent as to the commiflion, be- 
ing a tranfadion but one month before the bankrupt- 
cy ; it appears to be an abfolute conveyance ; and 
though the defendant would waive it, and have it to 
be only a fecurity, yet there is no proof of any thing 
of that fort : The defendant muft convey the eftate 
. to the commiffioncrs j but it muft ftand as a fecurity 
for what money ftie really advanced as a* cpnfidera- 
tion for the conveyance made to her. 

As to the notes which the defendant difcounted, 
the indorfement was void, and though the aflignee 
- might maintain trover for them, yet it is hard in 
an aAion to defcribe notes, and they are entitled to 
bring a bill in tlus Court to have fuch notes deliver- 
ed up to them, for the property of the notes is in 
them : It would be hard to make the apprentice 
come in for a dividend, for that might not provide 

him 



tSt €i^ in ChatUtrjfi 

ij^^i \am iftothc^ ihaftcr; and thowgh tie dcfttockiit fe 

^ ' /^ not intitted to any of the inoney twider t hfe toin- 

^aji^ xhiffion, whkh flie ptid in tKe difcouhtirig thefe 

^***** nottis tipoil htfr bciftg decreed to ddlvt* the* tip j 

yet flie ought to ft tod it the place of the aepp^entkei 

wd fo to be intitled to ^at he wotild hate 

' been^ wbkh would b^ a reafimaUie ftttB to pntlim 

Ottti 



A%htif ^ab^ SmitI^^ 



Where ail JfTORlf^tGMNEJftJL Whert a perfoft ifrlitf 
r^"T r - ^^ **®^ eKecutor, b« a 'wrofig doer gets in his pot 
coveryeof a feSxm any specific chattel of the teftator^ ais n watc&, 
fpccific chat. &c» I do not knoMT that this court will jrive fcicf, 
refort to law out leave therti to law J But where the €iiat!!el u a 
after a difco- j^^^^ ^j. j^^^^ ^l^j^^|^ vwmld be difficwk to Afcrite 

very in equi- ,. , , -i, -. -, - 

it/ • itt trover this court will relieve* 

Lord Chanc£llor. "Wlicre a tnah lifts g« poT- 
feffion of aH, or great part ^f a teftator^s cfEn^^ 
there the court Upon a Istll for difcovery w?II give 
relief ; but where it is only of a particular ch^ttd^ 
stfier difovery in this courts the party tnufl refort 
to kw to recover it. In the cafe of a bond; fee- or 
other thing which would put great difficulties i^jon 
. the parties to defcribe in trover, there thii court 
will decree fuch bonds to be delivered "up j b«t dif- 
trovery does not draw relief in all cafes* 



En Parte 
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1745- 



Ex Parte 
Davt. 
Ex Parte Davy. 



THE petitioner Davy^ and one Siddon, were in -^. fells goods 
partnerihip, as Silk-Throwfters in Spittle-Fidds, J.^^^fJ°J^^ 
and fold lilk to the bankrupt Tom/orij to the value trade, and 
of 300I. and fome time after that, they took an ^^"^3^*^^^ 
ufurious bond for the money, in thtf name of Davy^ nous bond. 
one of the partners only ; but D^'yy gave a receipt ^'^^^^V^ 
for the bond, as on account of the debt for the filk, ^unyy Whc^ 
in the name of himfelfand partner: And it alfo ^^^^ ^^^.^^"^ 

' • - • , . t /« t • « J 1^ extinguiihes 

appeared by an mdorfement upon the bond, that theprecedent 

Siddon. the other partner, had received intereft due book-debts ? 
A r t . ^ >. 1 .1 1 or whether 

upon It : After this Tom/on became a bankrupt, and ^. can prove 

the parttiers applying to be let in as creditors un- «^er of 
der the commiffion for their bond debt, they were ^1,^ commif- 
refufed by the commifBoners, upon the evidence fion ? 
of the bankrupt of ufury , who fwore that though ^ y^g] . g^' 
the bond appeared to be legal upon the face of it ; Doug, yi'fi. 
yqt; that at the time of giving it, the partners re- 
fufed taking it at the ufual rate of intereft of five 
per cfent. but infifted upon nine per cent. And to 
fcreeh the ufury, the four peT cent, was made part 
of the principal, and that to bear five per cent. The 
partners, when they were refufed to be let in as 
creditors upon their bond, applied to be let in for 
their fimple contract debt, for goods fold and de* 
livered, for which the bond was given; but the 
commiffioners refufed that too ; and now they pe- 
titioned the great feal to be let in as creditors one 
%vay or other, 

U And 



29© 'tSdfes in Cbahcery, 

y^^X^-^^ And for the petitioners, it was urged, that at 
Ex parte Jeaft thcy might be let in for the iimple contraft debt, 
Daty. although it Ihould turn out that the bond was ufu- 
rious : For that the bond was no extinguifhment 
of the Iimple contraft : the latter being due to both 
partners, whereas the bond was only given to one: 
That if there was ufury in this cafe ; yet as the com- 
miflioners of bankrupts have an equitable weU as a 
legal jurifdidion in tlieir courfe of proceedings, 
though they had found this bond to be ufurious, 
yet they ihould have^allowed the partners whajt was 
fairly advanced upon it, and only have ftruck off 
the ufurious excrefcences. That in bills brought 
In this court, it is the conftant courfe to do fo : 
That they who oppofe this petition fpeak inconiift- 
ently with tliemfelves : For, in the firft place, 
they fay the bond, as fuch, extinguiflies the book- 
debt, and then has another method of afting, which 
is by extinguifliing itfelf ; But it is abfurd to fey 
that a bond, which is void in its creation, can de- 
ilroy a debt which at the time of executing fuch 
bond was an exifting debt. 

Lord Chancellor. This is quite a new cafe : 
Ufurious contrails are greatly to be difcouraged ; 
yet whenever a party comes to be relieved in this 
court againft an ufurious agreement, he can only 
be fo upon equitable terms of paying what was 
really advanced with common interefl: : For, as 
on one hand, the law is to be fupported, fo on the 
other, it is hard that a creditor fhould lofe his 
money really advanced when his debtor has no 
great equity himfelf, as being a fliarer of the guilt 
of ufury and making one half of the contraft. The 

petitioner 



tnjl's tk Chdntirf. 2^i 

p^tiifeniiif t^n tiiis bolidtfie^ly catinot cohife i^ as 1745. ^ 

a crediitdi' uhder thfs Comiiiiflibh : beCiufe ft is iri^ea> ^j^^^ 

erf wiA if fury : A6d tfiough' the commiffibhers^ Datt. 

Jiave an equitable jurtfdiftibn m tlieni, yet tfiey dici' 

rTg&t in rejefling the petitioner as a creditor : fiiif 

Hei^e ieems' to arife a dlftinffibii, whicliriaiay aiSbrcf 

ibnie Advantage to tlie petitioner to let hiin in ais z 

creditor for wliat^ was due for his real debt for the 

filtf fbtd and cleliveredf. I^ is clear, tBiat the debt 

for tlie /ale of ih^ lilk was a goocJ one, nbt ihfefiea 

wiik uliiry, and' was originally a ditfiri^ debt, ana 

antececicnt* to the bonct. l^ow although tKie boncT 

aftcfwards, for this debt was ufurioiis, ye^ th6^ 

fiatuf(^aga!h{! lifiiry making void fuch bbnci does not. 

ieeiii to afeft' ti^e debt which was long ajhtecedent tbit : 

but tHaltf^ms never to have been extinquittiedi beV 

catife ^c bond was vbicf, sfhd could not operate upon' 

it' at aljf. The ^atufe makes the fecurities and'demand^ 

void, but tfial only means the demand arid fcciifi* 

ty at that time : anci if tlie money had been reilly 

advaticed at the time of giving the boiiid, both liio- 

ney and bonci fliould be fotf, and you cannot come iri 

as a creditor for fiich dett ; but if there was a dctt. 

fiibfiftingahieced[eht to ttie giving the bbnd,foi: whict" 

an aflion niight b6 iriaintaihed, Ido not kiiow, that 

it Ha^ been determlaed that aii ufiirious bond {hould 

deftroy fuch prior debt : For as tlie bond is voicf, 

it could never extihguiOi an exiffing debt, however, 

r am unwilling to determine this, and do not know 

that tliis' pbirithas ever been before the courts of law; 

and it wouici dilcourage ufury by a conftru£tibn 

of ctie iiatute to xhake the prior demand voicf. 

V2 I Ihall 



2g2 Cafes in Chancery, 

1745. I (hall now coniider the cafe upon the bond exclu- 
^-grr^ five of the ufury, and then it will be in the light of a 
Daty. valid bond ; but even there it docs not feem to ex- 
tinguifh this fimple contraft debt: The original 
debt was a partnerfliip debt for goods fold and de- 
livered in trade, and after this the (debtor enters into 
a bond with a furety for the fame debt to one of the 
partners only, who indeed gives a receipt for the 
bond as for himfelf and partner. The law thus hx 
is clear, that if there be a debt by fimple contrad, 
the defendant may take advantage of that fa<^ upon 
evidence, or may plead it fpecially : But a note 
given for fuch book-debt being only of the fame 
nature will not extinguifli it. [But quere^ whether 
fuch note accepted by the creditor might not upon 
. an adion for the book-debt be pleaded by way of 
accord and fatisfaftion ? ,^uere, whether the Chan- 
cellor did not fay fo ?j But then the bond muil be 
given to. the fame perfon who was a creditor by 
fimple contrad : But here it is not fo given, but 
only to one. of the partners which makes a great 
diflFerence : For if an acHon was to have been 
brought upon the fimple contract, it mufl have 
been a joint one and brought in the name of both 
the partners, and one of them fingly could not have 
maintained it j Whereas upon the bond a joint 
aflion could not have been brought, but it muft 
be in the name of the partner only to whom it is 
given : and for this reafon fuch bond could not have 
been pleaded in bar to an acfion brought upon the 
fimple contract: : And therefore a bond to exda- 
guifli a partnerfliip debt muft be made to the^part- 
ners j and then it will be- of the fame nature with 

the 
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the a3idn» that is to be brought upon the book- ^745- 

debt : But then it is faid, that if this bond cannot \ 7 
, Ex parte 

be pleaded as an extinguifhment : yet as it is ac« Daty^ 
cepted by one partner in the name of himfelf and 
partners 'in fatisfacHon of a book-debt, it may be 
taken advantage of by way of accord and fati^fac- 
tion: becaufe this receipt and acceptance binds 
the partnerfliip : and to be fure there may be fuqh 
a thing, where a bond made by a debtor to another 
perfon and not to the creditor in fatisfaftion for 
a fimple contraft debt, by the direftion and accept- ^ 

ance of the creditor may be taken advantage of by 
way of accord and fatisfadion. But if the prefent 
bond is void by the ftatute, where is the fatisfaftion 
to the other partner ? for the receipt is not given 
by the other partner, and his companion coyld not 
bind him by a feparate receipt, ujilefs there was fa- 
tisfaftiont 

Mr. Aiftirwj general then put his Lordlhip in 
mind of a circumftance, that Wh partners feemed 
to be concerned in this ufury : For Davy had taken 
the bond in his own name and Sidcf'on^ the other 
partner, had incjorfed a receipt for inter^ft on the 
back of it, which proves his confent and accept* 
ance. 

Lord CHANCELLok. That makes a material dif- 
ference. Indeed 1 will not determine this quelKon 
upon a petition : therefore Jet it be difmiffed, with- 
out prejudice to any other remedy by bill or ac* 
tion* 

Mr. 



1745. Mr.Brmf thftn .m?ptipnR4 jtjiis g»fe cURgp {jb^ 
"^-E^paftf - ^?^ ^^ ^ '^^"^ p^^tinguifl^ing a priop dcjiBjnd ijpMi 
3Dav Y. a fimple cojntradl before Lord Pf RDyip,?cf ; Mr» 
AmhuT^ fold ho|)s to a brewer J)efQre ap^ ^ $>f 
bpkruptcy, but took a bond for it; aftqr tlii^ 
debtor I\ad comnxi.tted ao a^ 0^ baplfxi^pjtpy^ j^^ 
Amhtfrji p.et;itionj?d for a coxwpi^pp ijjpnf^is ftebT* 
and one accor(J.i|^g!y ijOTwed ; aiid if wa? iofifte4» tfcat 
the commiffiop i|jttcd irr{;gif)l^y afi4 yas ypiji; 
be(:aufe the dejbt was e:^ti0guijQl^ed by tjie bQD(}» af|4 
the latter was ijo.t givpn uptil aftcf jhiB jbap)cx)Up|^y ; 
but your Lordftiip d^f eroiined tl^e cqi9n;vi$P9 ]was 
wel) iifu^d, ^d t^at tbp bop^-dp^ wa^ laot ^ fax 
^^tiqpiihpd, but tbat Mr. Awburji, a?igb|: Mp^- 
tip^ ^oy ^ ciwnjgiiQiqn ,updja it. 

Lord CiiAjacELLflR. It is jtxup i ^)gt x|iat 1^ ppt 
like the prefent cafe : For the ^ueflion here i^ ^^^* 
ther the book debt was not infe&ed and avoided by 
iifury, ^ wcjl as ^h^? feoij^. (^J. 



(tf) 2 ^ 48^. ex parte ^^x>, which y|? d^tc^mi,iie4 ijj 175^, 
Lord ilARbwiCKE ^aid be could not compel tbe aiEgnee$ of a 
bankrupt to pay what was really due upon an ufurious contra^ ; 
that it bid been attempfed often in equity* but refufed. 



PiiCK: 




Cafes iff Chancery. 



Peck agairi/i Payne. 



LORQ. Cjf ANCELLOR. If ^, map is fur,qt;y fpr Equity will 
appthcr psripn by bond for t^e receipt of moi^^y Shgrui- 
in any o^ce, and an a^ion i§ brought agaioft Aich o° ^ ^°4 
furcty uppn hi? bpnd, be will be entitled tp an i©. fonle^^^^^^^^^ 
junction in this court, until an account is, taken of money, 
wh<;thcr apy thing is dpe to the perfpn who fucs. i't°brw^ch 
the bond : for though there may have been a breach of the condi- 
of the condition ; yet upon the account thpi^e may cdnothir"*' 
not be a penny dtte ; And it is for this reafon, that be due, 
this court always conjoins upon terms, and as there 
are affidavits here, that the balance due to tlie 
obligee is about 500I the court ordered the furety 
to bring that fum into the bank to be placed out 
in fouth-fea annuities, that the money might not lie 
dead : Ijecaufc the account might be a Ipng time in 
taking ; but if the aqcount is fettled and ftat^, and 
the dear fum appear a§ a balance, the court then 
will not enjoin proceedings on t^e bond^ 



QuiN again/i Holland^ 
IN this cajfc there was a decree for a fale, and a 

r . . * ^ ■ • 7 j\ receiver 

the party refufed executing the conveyances, upon willbeconti- 
this gbjeftion, that there are fome arrears of rjept jeeds o"f fale 
due : and if he was to execute, he would thereby under the de- 
extiag]uilh his remedy to the arrears* ^'^"7 ^X' 

purpofe of 
LQJ.J collcaingar. 
rears of rent. 



2g6 Cajhs in Chancery. 

1745. Lord Chancellor. This objeftion may be 

^^^^v***^ made in every cafe, where a man is to execute con- 
i^i^ veyances : For it is hardly j^pffible, but there fliould 
HotLAjjp. be arrears of rent at the day of executing the deeds: 
But in this cafe, here is a receiver of the rents, and 
you may apply to the Court for him to pay the ar- 
rears : Therefore let the receiver be continued in 
regard to thofe arrears of rent accrued, down to 
the day of executing the conveyances, and this be- 
fore the purchafer be let into poffeffioh, and let the 
tenants be compelled to pay their arrears in the 
name of the receiver, and let them be paid accord* 
ing to the courfe of the Court. 



Herbert again/l Bulkeley. 



A plea of an MR. Gage having borrowed a large fum of mo- 
award to a ^ey Qf Mr. Cantillonj banker in Paris^ drew three 
fame matter, Wlls of exchange on the plaintiff, who accepted 
allowed, them, as furety for Mr. Gage^ and they were made 
not appear payable to Mr. Caniillon for the above loan : Mr. 
there was Gage\i^d alfo depofited feveral French Eaji India 
▼enro/new aftions with Mr. Cantillfin as a further fecurity : 
cTidence The plaintiff paid part of the bills of exchange to 
to the award, Cantillon^ and then filed his bill againft the defen- 
or any dant in the Exchequer in England^ as reprefentative 

/oncealmeBt ^^ Mt. Caniillon^ for an account, and fatisfaclion of 
of evidence the aclions, and that they might go in difcharge of 
dant at the"* ^^^ ^^^^ ^^ exchange ; but after feveral proceedings 
tinjeotthe Jn the caufe, the parties came to an agreement to 
award. ^^^^^ ^j^^ matters in difference to Mr. Fazakerky^ 

and 



« 



9^'% 
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and to produce all- papers in the cuftody or power 
of either party before him : The^ arbitrator award- 
ed a confiderable fum of money to be paid by the 
plaintiff to the defendant, but the plaintiflF not be- ^u^-^^^^^* 
ing fatisfied with the award, now brought his bill 
to be relieved againft it, and to have it fet afide^ 
and alfo for an account, and charged in his bill that 
the depofitions of the witnefles in the caufe in the ' 
Exchequer, of which the defendant had office copies 
in his poffeffion, were not laid before the arbitral 
tor, and that there were fome other material pa- 
pers difcovered fince the award ; which if they had 
been laid before the arbitrator, would probably 
have produced another kind of award. 

To this bill the defendant pleaded the award in • 
bar of an account, and by his anfwer admitted, 
that the depofitions were not laid before the arbi- 
trator ; but that it was in the power of the plsdn- 
tiff to have got copies of them, if he had thought 
them material, and to have laid them before Mr. 
Fazakerly ; and denied that he knew of any papers 
^ that were lately difcovered in relation to the faid 
tranfaftion* 

Two objeftions wrire taken to this plea of the 
award : The firft. That the award had not purfued 
the fubmiffion, becaufe there was a current account 
between Mr. Gage and Cantillm^ the balance of 
which was in Mr. Gage^% favour, and that the arbi- 
trator had not taken any notice of it, nor made 
any deduftion of the balance out of the fum due 
by the bills of exchange, though the plaintiff had 
a right to ftand in Mr. Cage""^ place for fuch ba- 

lancCit 



2^ Cq(^s £9 €iq»c^f 

1745. la^cf^ an4 tp b^ye it 4edu6):c4 out; o£ %h^ Cntfi^ ds^. 
^^'^^^ upon the biUs of exchange, foj: which h« was no 



^ ^ more th^n a^ fui;?ty ; and for thijf purppijb vas 
By^K^^?^ citfd th? cafe of Lord HfnvtA y. i?vr/J;i, before tlje 
Houfe pf Lpr43, i^^ 1727, in ^hich it wa? held, 
Tba,t where th^re was an account ];)etween th^ cre- 
ditor ^n4 the peribn in eapecution, in qife of ^ eC- 
cap^9 the gaolq: ibaU ftan^ iff^ th? place of i^uch 
debtor, apd be aUpysred whal;eye]; w^s due iff InxjOL 
froppi tb^ f^tffn at whofe fi^ i^p ^as i^ e^eqi^tip^. 

The fpcopd df^&ixnfi iwjag, Thjt therf bj?^yc b^n 
fev;^^ npw ^ttj^s JSnce difrav^red, vhich ^ojaJd 
have been propfcr tp hgv$ I^d beip;;e the ^f^ldtratpr, 
of which the plaintiff had then no knowledge; and 
it w^ la,id it w^ i^ore rea^i^bl^ tp q^ifi t|ie 
awa^d in this ca^, t|i9;n in c§i^ of decr^es^ which 
are ofte/ji oj^ne^ by b^ls of r<^yiew, upop th;: di^ 
CQvery ofsit^f^ "P^^f^s, iyhju;h tj^e pfyrty 9puld ^f)t 
h^iye the benefit pf at thp tini^ of t^^ df^i^fj?* 

Lprd Cwampbjllo;r, l^t is tjru?, where th^ij^ is 
a|i ^ccojunt l^t^e^ die princip^ and the cre^ditpr, 
the furety {hall be admitted to ftand in the place of 
the principal, and fhall have his equity : But though 
th^ be trujc ini gei]M&raJ, yet in thp pr?i]^ftt cayfc I 
mji^ co^i^gp i??yf<?^f to the a,^a^d. Thp qu^on 
Awlrd" 2 ^^-''^ ^^* Whether the i^bitratpj: I^p P^fRfuft^ the 
war s, 92. £.^j^j^jj j> j^^ J j^jp p|p ppjx^ipn thajt he ha?, an,4 

that it h? had tajjxn ^ii|ch general acco^iplt^ be hz^ 
ng^ p»rifued the fubmiiflion j fpr tbei;e is no fudi 
charge of g«jer?l account in the firft b^lJ, an4 con- 
feqvfntly it yds not a nj/ftter fijhpiitted to him, btit 
quite extrajudi^al, and which l}p (:pi?14 Apt take 

into 



into hi^ CQnfidexa|b But theji ^npthei: i^ueftipn ^745* 
xp^Y ^rife^ Whetl^er, upon finding q^t this new ^rr^rrf 
charge, the plaintiff ha$ pot ftill a right, nqtiyith- ^^x(^ 
ftj-ndrng ti^ j^virard, to have tjie benefit pf th^ ?¥fili$T» 
equity which his pf'incjpal is entitled fc, Won the 
general account ? I think |h|s award will ftand in 
^js w|y J for qtherwife it will be ioippflible for any 
furety to j:efer the matters in difft^reqce between 
him and the credlitor to aji arbitrator : if he had a 
mir^d to have a general account^ he opght nqjt to 
haye referf cd it j for, by rpferring it, h^e has barbed 
himfelf of the equity he bad in refpedt of the credi- 
tor } but ftill thf principal is bound tg in^ejfnjify 
him; and jf, ij^qn the general accpui^t, the defen- 
dant is a debtor to him, he has a right to bring a 
bill againft him, and to con^pel him to let him 
make ufe of his name, apd to have tlje benefit of 
^^l^t fli|ll be |ioi|nd dug on fuch accqj^nt, an^ ths« 
hf will (ue as principal ; a%d this, a^jard wjil ft^s^ 
In lili? FSy } Jl^0ffe I am of c^>iniqn, that the 
^rJ <^l?J^94i i? m^^^ ^ feg^ o^r 1^^ SgHi^^bte one ^ 
%|fe?t t^p arl?itr|tqr had no siuthp^ty to ^alejf 
intp (^fh pfter^l accqunt, nor ypifld it bay? beeiot 
poffible for him to have done it, as Mn Gage wa^ 
not a party. 

As to the fecond objeSion, it is true, that if a 
decree is made by this Court, and afterwards a new 
piece of evidence is difcovered, which the party 
could not then have any knowledge of, he may 
bring a bill in the nature of a bill of review, and 
open the decree : But I doubt whether this may be 
49^ )j^ t^e cafe of awards. I am unwilling to give 

any 
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any opinion that the party cannot in any cafe what- 
ever take advantage of new evidence difcovered af- 
ter the award made, but I know of no cafe of that 
fort ; for a^rds differ in many refpedls from de- 
crees : decrees are made compulfory upon the par- 
ties by a judge, not of their own choice; awards 
are made with the parties confent, by a judge of 
their own cleftion and appointment :— Decrees are 
made without the parties being able to' prevent their 
caufe being brought on at a particular and reafbn- 
able time ; but in awards a man is matter of his 
own time, when to refer his caufe to arbitrati<Hi ; 
and if he refers it at a time when he is not prc^r*' 
ly prepared, he can blame none but himfelf. 

On the other hand, if there is any concealment 
of evidence by fraud, that will open the award; 
for wherever there is a fraud, it infers and avoids 
every thing j but I am of opinion in the prefent cafe 
there is no new difcovery of evidence j or if there 
was, that it was not concealed or fuppr^ed by the 
defendant: Therefore, as neither of thofe objec- 
Uons can impeach the award, the plea muft ft2g[i(I* 



Gorton^ 
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Gorton againji Hancock. 



WILLIAM HANCOCK^ having purchafed an ef- Amanfciftd 
tate called Coalduji^ borrowed part of the purchafe- ?^J1" ^^*'^ 
money of Mr. Skelly^ and gave him a bond for it fubjcatoa ' 
in 1724, and about fix vireeks after made him a "nongage, 
mortgage of the Coalduji eftate for the fecurity of fcifcdofan 
the fame fum: He had feveral other fee-fimpleeftates, cftate/«r 
and two houfes in Fulham^ upon three lives. In yifcsdUo 
1728 he made his will, and left to his wife Eliza' his wife, and 
beth Hancock^ the defendant, the Coalduji eftate^ to- refid?ary^c- 
gether with feveral other eftates to her and to her gatec and 
heirs ; and further devifed the two houfes at Ful- AfSvlrdZ" 
ham to her and to her heirs, and all fuch interefl: as he purchares 
he had therein, and then gave her all his real eftate to ^^threftate 
her arid to her heirs, and made her refiduary legatee, pur autervie^ 

and made her fole executrix of his will. In the year *".^^*«s 

' without al- 

1734, long after the making his will, Mr. Hancock tering or re- 
purchased the reverfion in fee of the two houfes at F^hAiing^ 
Fulham^ and died : This purchafe was a revocation Thepurchafc 
of his will pro iantox for at the time of the devife of therever. 
the teftator had only a hfe eftate j which was ex- vocation of 
tinguiflied in the purchafe of the reverfion ; fo that ^^^ will-^r© 
thofe two houfes defcended to the heir at law as defcends to 

undevifed, who has brought this bill in order to Jheheirat 

law.— But 
have the benefit of the cftat^ at Fulhantj and to equity in 

have an account of the rents and profits fince Mr. . marfhalling 

Bancockh death : And if the defendant Mrs. Han- \!^^\^ ^^^^ 

cock infifts upon charging the houfc at Fulham with pan fo de- 

1 fcending in 
^^^ exoneration 
ofthedeyifqe 
to difcfaarge the mortgage. 2 Atk. 424, 427* 430. S. C« 
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JJ4Si. the devifor's debts, he then prays an account of the 
66r7^ pcrfonal ettate. 

HiNcdcK. j^ ^2^g argued at the bar, that the purchafe of the 
reveriion in fee in the Fulham eftate, was a revoca- 
tbn of the wiU for fo much, and tteit ie defbeiKded 
to the heir tt taw. 

And Mr. Chute argbed foi the defendant, that 
the queftion was, Whether the Okortgage of 400L 
upon the Coaldtyi eftate is to be charged upon it in 
the hands of the defendant, who id a ^pecffic deviEx^ 
of it? Or whether the leg^ aflfets whith are tod" 
dentally defcended to the heir, fteJl itot be firft li- 
able, as the perfonal efiate is defident ? The defen* 
dam: is a devifee fpecififcalty of all: the teftator's 
real eflate, and it is by acddent (not by intention)^ 
that the houfe^ at Fulham have defcended to tfbe 
plaintiflT, who was not intended to receive ahy be- 
nefit, and therefore is not to be particularly favofir- 
ed. It is adtnitifed that if st mortgagee is executor, 
or any other perfon executor, that the j^ei'fb&al ef- 
tate is a debtor to piy oflF the mortgage-money, in' 
favour of the heir : Biit here the perfonal eRate h 

, deficient; and fuppofe a peiffonal eftate be e^diauft* 
ed in paymeiit of debts by Q>dcialty , the fisipfe con- 
trad cifeditors may come upon the real eftate fro 

' iantOj nay legatees have done fo j fuppofe the per- 
fonal eftate Was juft enough to pay oflf this mort. 
gag6, and the mortgage was paid in that way, there 
the fimple contraA creditors may charge the real 
eftate in the bands- of the heir at law, and h& would 
be firft liable before the eftate in the hands of a Ipe- 
dfiQ devifee : As we are executors and refiduary de- 

vifees. 
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viftfes, wi ihay at)ply thi pirfcmil cftkte is ^t pWifa^ 174^. 
and fuppofe \^e piid offfhfe tiibrtgagfe ^ith it, itid ^^^l^^!]!^ 
thferfe ^irc dther fiihplfe cbhtAft crcditori, they dgmji 
inuft cotoc tJpdn the hteir it lai*r, beft*e thty cah Hi«eo(iL 
affea us, and dted tbfe cife bf Jftha^ igainft Meyrldk, \ |f wiif' 
where a perfdn indebted by bbnd dievifed Ms fefe- «oi. 
limple lands to his fon in tail, and gav6 legacies tb \f^\t^^i 
feveral perfons : the eldeft fon, bdng iljfo executor, 
pays the bonds with the perfonal aflets, and the le« 
jgatees brought a bill to coinfe agaiiift the real eftate, 
in th^ room bf the bond eteditors, and he paid out 
ci the land. The coiirt feeitted to adinilt, that if 
the lands had 'diiifcendfed, thfe %ite(^s might have 
been relieved in this manner : But fince the tttftattir 
had devifed thetn, it was refbived that khey ought 
to bfe eiJiemptcd : fot it ^s as iiiuch the tieftaror's 
intention that the devlfee fhoiild have this lanxis, t^ 
thit the legatees Ihould Have the legacy, aAd a fpe- 
cific legacy is never brolte into to Aiake good a pe- 
cuniary ontfej. 

That the Bares faSusj or devifee, has the fkme aid 
of the perfonal eftate to pay debts, as the real heir 
has i and this is the fettled pfadtice, though there 
have been formeriy fbine cafes to the cohtraty, 

Mr. Clarke of the fame fide. That in a difpute 
hbw debts ihall be paid out of the perfonal eftatb, 
real eftate defcended, and real eftate dfevifed, the 
method of marfhalling the aiSets ^^s to have the 
pcrfonalty firft fubjeftfed : Then the lands defcended, 

and 



(e) It appears from the report of P^ere ffmf. that the cafe was 
T)Ot determinedi but adjourned for further confideration. 




Gorton 

againji 
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and in deficiency of that^ then the lands* devifed, 
which are more favoured than the lands defcended. 
That a legatee, even of a perfonal thing, has come 
againft an heir by defcent : but determined he can- 
not come againft an heir by devife ^ bqcaufe it was 
as much the intent of the teftator that the real ef- 
tate devifed ihould come as free to the devifee as 
the legacy to the legatee. 

Suppofe A. has two eftates, and devifes both for 
payment of debts, and then gives one to B. and 
the other to D. and then mortgages D.'s eftate, he 
may come into this court, and have contribution 
againft the other devifee B* which is the cafe in 
Carter v. Barnardijipn j and if this is the cafe be- 
tween two fpecific devifees,, much . nciore reafonable 
is it, that a devifee (hall come for contribution 
againft the heir by defcent. The obje<Etion is, that 
this mortgage is an abfolute and fixed lien upon the 
Coalduji eftate, and cannot be thrown upon any 
other eftate ; and that objeftion might have been 
made to the cafe cited. 



Mr. Flawyer on the fame fide. The queftion is. 
Whether the bond is to be confidered independent 
or diftincl from the mortgage, or funk into it? If 
it is a diftinft thing from the mqrtgage, and the 
mortgage only a collateral and further fecurity, 
then the cafe is plain ; for it being a bond debt, if 
the perfonal aflets are deficient, it fhall be fatisfied 
out of the real aifets defcended, before the eftate 
devifed ; the bond was the original debt, and was 
fuch fecurity as ,was firft agreed to betaken, and 
the mortgage which was given as a farther fecyrity 

afterwards. 
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aftei^wards, does not extinguifh the bond; for at 1745. 
law, no collateral fecurity will difcharge a bond, ^TT^^"""^ 
and nothing will do it but a judgment obtained up- agair^ 
on the very bond itfelf. In equity there is no Hancock. 
merger. Suppofe there had been no covenant in 
the mortgage, and the mortgaged eftate fliould fall 
fliort, no doubt but the heir would be liable to the 
bond, which proves that the bond is not extin;* 
guilhed in this cafe. But if the bond and mort- 
gage in this cafe together make but one debt, and 
arc but one tranfadlion, the queftion will be, Whe- 
ther the mortgage (hall be paid out of the land, up- .-, 
on which it is charged, or out of the legal affets de- 
fcended to the heir at law ? — A devifee is more to 
be favoured than an heir at law ; the latter taking 
nothing but what is undifpofed of by the teftator ; 
whereas a devifee takes by the exprefs intent and Mofcl. 192. 
will of the teftator, and he cited the cafe of Kim v. ^ ^4* ^br. 
Kmg^ I73S» at the Rolls, and of Bartholomew v* & 255. pi. 5. 
May. 3 P- Wms. 
^ 358- 

X Atk. 487. 

Lord CriANCELLOR. Thls queftion comes be* 
fore the Court in a pretty odd manner, becaufe the 
creditor,, whofe debt makes the queftion, has not 
taken any remedy either at law or at equity, nor 
made any eledtion out of what eftate to have fatis- 
faftion ; nor has the party, who infifts upon an ex- 
oneration againft the heir at law, brought any bill 
for that or any other purpofe : But it is a bill by 
the heir at la^y to have the deeds and writings of an 
eftate admitted to be defcended to him, to be deli- 
vered up, and to have an account of rents and pro- 
fits to which he is intitled : When the point firft 
appeared to be infifted upon, I thought it pretty 

X clear 
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'7 45* clear in favour of the plaintiff"; but as there is a 
circumftance that the heir at law has by accident 
come into an eftate which the teftator never meant 
him, and as the widow is fo far a fufierer, contrary 
to the intention of her hufband, who knew not 
that his purchafing the reverfion in fee revoked his 
will, I was willing to hear every thing, and if pof- 
fible to have aflifted the widow in contribution 
againft the heir. 

As to the point of revocation it is given up, that 
as to this eftate in queftion, the will is revoked ; for 
as the eftate devifed was but an eftate for life ; it is 
;cntii:ely changed, and from an eftate for life, it is 
become an eftate in fee fimple, and quite funk and 
merged ; and by this means defcends to the heir at 
law,, though mentioned in the will to be devifed to 
the widow : It has been argued from hence, that 
the heir at law is not to be favoured, as he became 
intitled by accident, and without the intention of 
his anceftor : But I am of opinion, that whether 
this is an eftate defcended without the intention of 
the teftator, or whether it is an eftate given to him 
by the will, it will not make the equity of the de- 
fendant greater or lefs to have an exoneration out 
of fuch eftate ; for if it had been devifed, the devifc 
had been void, and he would have taken by defcent 
as his better title, and that brings it to the common 
queftion, as if it had been a real eftate defcended, 
and the point will be, as there is one real eftate de- 
vifed and fubjeft to a mortgage, and another real 
eftate not devifed but defcended to the heir at law 
to have the devifed eftate exonerated out of the real 
eftate defcended ? 

And 
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And I am of opinion that the devifee of the real 1745* . 

cftate is not intitled to this in a court of equity, o'"^^"*'*'^ 

7 ' Gorton 

There is no precedent to prove this, which is one agmnji 
argument, that a devifeq has no fuch right ; for Hancock* 
though it may not very frequently have happened, 
yet there muft have been cafes, where the fame 
queftion has arifen. There are two confiderations, 
in which the point is proper to be received. Firft, 
It has bden infifted upon, that the bond given fix 
weeks before the mortgage was to be confidered as 
a diftinft debt, and that the mortgage was to be 
reputed only as a collateral fecurity for money 
due upon the bond, and that thefe are feparate 
tranfaftions ; and if fo, that the bond creditors will 
be intitled to come firft to the perfonal eftate, and 
in deficiency of that to the eftate defcended. I do 
not know whether that would make any diflPercnce : 
but \i feems to me, that the bond and mortgage 
were intended as a fecurity for the fame debt .; for 
tho* the bond is given fome weeks before themortgage, 
y6t it appears from the depofitions that the fecurity 
could not be made out of the real eftate at that time, 
it being as yet unpurchafed ; and therefore the bond 
was only given until the mortgage could be com- 
pleted ; therefore the cafe is the fame, as if a mort- 
gage had been made and a bond given at the fame 
time : For this is the current way of making mort- 
gages ; and there is no difference whether it comes 
under the bond or covenant in the mortgage; for 
ias lyir. Attorney General obferved, . they are either of 
theni liens upon the real eftate : This narrows it 
then to the fingle queftion, whether where there 
are two diftinft real eftates, one fubjed to a mort- 
gage and devifcd in fee, the other not devifed, but 
X 2 • defcended 
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1745. defcended, the devifee is intitled to come againfi the 

P : ^ real eflate defcended to have a difcharge for the 

aga\nfi iiiortgage out of them ? 
Hancock* 

The defendant infifls that the mortgage is not to 
be abfolutely fixed upon the devifed eftate, which 
is to be confidered only as a fecurity for the money 
borrowed as debt, and which charges the heir at law, 
who is bound both in the bond and in the covenant, 
and the perfonal eftate is. to be applied, not only in 
favour of the heir at law, who is the natural heir, 
but alfo of the devifee who is the hares faSlus^ and 
this has been determined in this court. It is true 
by equity the perfonal eftate fhall be firft applied in 
aid of the heir : But at law no difference ; for a 
creditor may take his remedy either againft the 
executor, or heir and the heir had no way to help 
himfeif againft the executor, but in this court, as 
the perfonal eftate is confidered as firft liable to, and 
the eafieft method for payment of debts, and as 
a man would firft make ufe of his perfonal eftate 
for that purpofe, this court does the fame thing ; 
and the law is thus where the litigation is between 
the heir and the perfonal reprefentative, but it is 
different where a queftion arifes between parties 
who claim different branches of the real eftate in 
different rights; and the cafes cited relate only to 
fliew a devifee equally favoured with an heir at law^ 
and none of them Ihew him to be more favoured, 
for that would be extraordinary, except in the cafe 
cited by Mr. Flawyer^ that where there are lands ge- 
nerally devifed, and there is a debt by fpedalty, 
and part of the lands defccnd ; in that cafe, if the 

bond 




Cafes in Chancery 309 

bond creditor comes to have fatisfaftion, he fliall 
have it out of the real eftate defcended, and not 
out of the real eftate devifed : And there have been 
cafes before the court, where it has been fo deter- 
min<d ; and if there is enough to defcend for pay- 
ment of debts, that cafe is out of the ftatute of 
friudulent devifes ; and if fo at common law, no 
aAion will lie upon the bond againft the devifee, 
for the devife broke the defeent ; and he could not 
have ^n action againft fuch fpecific devifee before the 
ftatute. But if there are real eftates enough to 
pay, the heir at law againft whom an aftion will 
lie,:fhall do it, and not the devifee ; and fo there is 
no fraud ; but here the anceftor has brought a real 
lien upon his own lands, and he thoroughly fliewed 
an intention to charge fuch particular part of his 
land, which is very different from the cafe of a de- 
vifee, who has a real eftate devifed free to him ; but 
here it muft be prefumed, that it was intended to 
pafs to the wife cum onere^ 

As to the cafes, its truly faid none come up ta 
the prefent. The neareft is that of Carter and Bav'^ 
nardijlon cited by Mr. Clarke ; but the reafon there 
is, becaufe the teftatqr had charged all his real eftate ' 
with the payment of his debts, which fliewed an 
intention that all his devifees Ihoujd pay his debts 
in proportion : But that is mot the cafe here, and 
therefore in order to clear this from that cafe, let 
us fuppofe that in the will tliere had been no fuch 
claufe to charge all the real eftate with the teftator's 
debts, and he had devifed the manor of A. to B. 
the . manbi: of C to A and afterwards mortgaged 
C. there could be no contribution, and there might 

have 
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have been all the fame reafoning ufed there as here: 

GoRTOH^ "^^ ^^ ^^^ ^^^^ ^^^^ ^^^^^ '^y ^'^* ^^^^W ^f 2k refidua- 

a^aii^ ry devifc, that is different : For where a niwi gives 

Hancock, ^y j^j^ y^^j ^j^j^^g ^^ j^j^ ^^^ ^^ j^^ ^f^^^. ^^^^ ^^ ^ 

legacies paid, he intended all his debts Ihould b< paid 
and mortgages are debts, and would come an^ng 
the reft. 

A man fufiering an efiate to defcend to an heir at 
law is the fame thing as giving it to him ; and fup- 
poling he had given this eftate in fee by devife to 
his heir, it would be void ;, and no body then could 
fay the heir fhould be liable to pay the debt: It 
would be contrary both to law and equity, that \ 
. devifee fhould be preferred to an heir at law, laying 
even the common maxim out of the cafe, that aa 
heir at law is a favourite of a court ©f equity j yet 
they. both fiand upon the fame footing. 



• Gorton againji Hancock. 

THIS now came on by a petition of rehearing 
on a bill brought by the plaintiffs, as coheirs of 
William Hancock againfl the defendant, his widow, 
for an account of rents of lands devifed to her. 
At the firfl hearing this queflion was determined 
againfl the defendant : But now after a twelve 
month's confideration the Chancellor gave his opi- 
nion for the defendant. 

Lord Chancellor. The prime qucfHon is, 
Whether the defendant is intitled to have the lands 

devifed 
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devifcd to her by her huiband exonerated out of 
the real aflets defcended to the plaintiff, and this 
will depend on tw(3 more particular queftions, Firft, 
Whether there are any words in the will to throw 
this charge on the devifee? — Secondly, Whether 
according to or in confideration of thofe rules which 
have been eftablilhed in equity for marlhalling affets, 
thefe devifed lands fhall be exonerated out of the 
real affets defcended ? 

The teftator fets out with a defire, that all his 
debts be paid in the firft place, and concludes with 
a general refiduary devife to the defendant, whom 
he makes his executor, and on the part of the 
pliintiff it is infifted that the introduftory claufe in • 
tlie will is fufficient to charge the defendant with 
the incumbrance on the eftate devifed to her, and 
that flie ought to take it cum onere^ and fo I think it 
would with regard to the creditors : But it is by no 
means fufficient tp fix the onus or burden ultimately 
upon the devifee, or to make a variation with re- 
gard to. the different funds out of which all debts 
are to be paid, or to tranfpofe the order in which 
the funds are to be applied for that purpofe. For 
thefe claufes in wills have received fuch a conflruc-. 
tion merely for the aid and afliftance of creditors. 

As to part of the real eftate devifed to the wife, 
the will is clearly revoked, and muft be taken as if 
it neVer had been devifed: I mean thofe lands 
which were held on\y per auter vie at the making of 
the will, and the inheritance of them purchafed in 
afterwards by the teftator. 

It 
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1745. It was argued by the counfel for the plaintiff, 

Gorton^ ^^^^ ^^^ cftate wasfubjcft to 'the incumbrance at the 

agair^ time it was devifed and fliould continue fo. But I 

Hancock, think it would found extremely harfti in a court of 

equity, if I fhould drain to charge the devifee with 

this debt, and by that means Icffeii even the eftate 

which remains to her under the will, when clearly 

the intent of the teftator was to give her the whole, 

and totally to difinherit the heir. 

As to the fecond queftion, it is a new one, ne- 
ver before brought in judgment, and I fliall confi- 
. der it in two lights. Firft, How would it have 
flood in the cafe of a bond or covenant, where the 
heir is bound without any mortgage to fecure it ? — 
Secondly, Whether the mortgage or real lien in this 
cafe will make any difference ? 

There are two periods of time which will be ma- 
terial for coniideration j Firft, How would it have 
flood at the common law before the ftatute of frau- 
dulent devifes. Secondly, How fince. — At com- 
mon law the devifee was not liable to the demand, 
At common ^^^ ^^^ defcent was broke. The rule of equity be- 
]aw, the de- fore the ftatute did not differ from the rule of law, 
Tiabletodebts ^^^^^^ there were fome particular circumftances in 
the defcent the cafe. This court had been often attempting be- 
beingbroken. f^e the ftatute to make a devifee liable to fpeciahy 
debts, but -were not able to come at it, which was 
the occafion of the ftatute : The heir at law would 
' \ have had the benefit of the perfonal eftate in this 

court in cafe of the real : but if there were no per- 
fonal eftate the heir could have had no relief, not fo 
much ^s a contribution from the devifee. The next 

coniideration 



Gorton, 
againfi 
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confideration is upon the operation of the ftatutc • 1745. 
fetting the mortgage out of the cafe, by the ftatute 
the devifee is made liable at law, ^nd the aftion is 
to be brought jointly againft the heir and devifee. Hancock, 
But then the queftion is, what judgment is to be 
there given ? — It has been infifted by the defendant's 
counfel, that there ought to be two diftinft judg- 
ments, Firft, That' the heir fliould make fatisfac- 
tion, and if he has not fufficient aflets, then that the 
4evifce fhould ; but no precedent is cited of any 
judgment, nor ^o words in the ftatute applied in 
fupport of this. But it was faid, that this was the 
only reafon >^hy the ftatutc directs the heir and d^- 
vifce to be joined in the action ; for if the heir had 
pot affets, then judgment might be entered up 
againft the deyif^e. But this is not conclufive, for ^he provifi- 
I tak? the provifion in the aft to have been intro- ^^^^^io^^^^*- 
duced for the benefit of the creditors merely, with- fVauddent 
cut any regard cithpr to the heir qr devifee ; for the devifes were 
pnablipg iclajife intitles the creditors to a new writ, fo/the benc- 
and to try a new action ; for oth^rwife there might fit of credi- 
have bpen a coHufion between heir and devifee to *^-* "*^^ ^* 
play off the will or not, juft as it ftiould fuit them 
beft J and Ukewife the creditors might be at a lofs 
to prov^ the execution of the will, it was therefore 
a wife provifion on this point to fecure the creditors 
at all events. 

I direfted the folicitors on both fides to fearch 
for precedents of judgments on this ftatute ; but 
they have certified that none are to be found. — 1 bcr 
lieve few actions have been brought, the relief in 
this court being more expeditious; for they may 
l^avjs a fale directed as both the heir and executor 

are 
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are before the court ; but fome have been brought, 
and three cafes on this adion are in print, ClifH 
Entries 243, Snuth v. Gayon. But there is no plea 
or judgment. Lilly* s> Entries 145, Jo/eph againft 
Lord Mohun ; and the Duke and Dutchefs of Ha* 
milton ; but no plea or judgment is mentioned.— 
The third is the eleventh Q^ Jnne in Lilly^% Entries 
, 529 ; but no plea or judgment. And though pre- 
cedents are faid to be in Bennetts office, no entry is 
to be found in that office. The declarations are all in 
the debet and detinietj and th^ lame as againfl: coheirs 
at common law. 

Now according to the known rules, the judg. 
ment muft follow the writ and the count, and from 
thence I conclude there was but one judgment,— 
Sir William Harberfs cafe, 3 Rep. 13. a, where the 
reafon for judgment againft both . is fully fet forth ; 
befides, from the natural form the judgment is of, 
there cannot be two diftind): judgments, as appears 
from Plow. 438, where there is a' correct precedent 
of a judgment at large againft coheirs for one 
heir to have contribution againft the other, fo 
that thfe lands defcended are to be delivered to 
creditors upon the execution at certain annual value 
to hold the debt until fatisfied by the receipt of pro- 
fits ; and if fo, there is no period of time when a 
fecond judgment may be fued againft the other : 
For when is fuch judgment to take place ? You can 
never fay that the firft may not be fatisfied out of 
the real affets of the heir, fince the judgment is to hold 
quoufque debitumfatisfaSlumfuerit. Take it therefor^, 
that this is to be the judgment, what relief ihall be 
fimilarly given in equity ? Why in cafe of a debt 

by 
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by fpecialty, that the perfonal affets fliall be firft ap- 
plied, and if thefc are deficient, thr heir Ihall be 
charged for affets defcended. 

There was no cafe cited at the bar ; but there is 
a cafe which has fome refemblance to the prefent, 
and that is Gatvler and Wade^ 1 P. Wms. 99*, Lord 
Cvwper there faid that it' was the aft of parliament 
which made thefe affets in the devifee*s hands, and 
that jrequiring the heir to be made a defendant, you 
muft follow the remedy therein prefcribed : And 
this bill in equity is as an aftion at law ; but (aid 
nothing in refpeft to contributions between the 
heir and devifee. But there are two cafes not in 
print, where this point has been determined, one is 
that of Saville and Savilkj before Lord King^ aad 
the other Lord Conway's cafe before me. There 
part was devifed and part defcended, and held that 
the real affets defcended fliould be firft liable. I 
^ould add another, that of Tint and Raytnond^ 27 
yarty 1734, before Lord Talbot ^ on a bill brought 
to have fatisfaftion where part defcended and part 
was devifed ;"it was direfted that on the deficiency 
of the perfonal eftate an account fliould be taken of 
the affets defcended, and if that were deficient an 
account was then to be taken of the lands devifed, 
and by confent indeed, they were fold; but this 
jhews his opinion as to the order in which the affets 
were to be marflialled. 

I take it that the notion of contribution in the cafe 
of Gaivler and Wade is not well founded ; it was 
flated only by counfel, and not fupported by any 
jtuthority. Upon the firft queftion, therefore, I am 

of 
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1745/ of opinion for the defendant; and my riafonis, 

i^-,;-. -^ that the defcent being broken by the devifc, the 

againk lands at the common law would not have been 

Hamcock. liable : and that the ftatute being made merely f6r 
the fake of creditors, and not at all in favour of heirs 
at law, the ena^ing claufe makes wills void, as 
againft fuch creditors, but leaves the law as it was 
before with regard to heirs \ and that becaufe in 
this cafe it would be contrary to the plain iptent of 
the teftator to make the devifee liable to this debt ; 
fo as in the whole, or part, to be defeated of her 
legacy. This is my opinion in cafe of W(:re fpe,. 

Secondly, Whether this being the cafe of a mort* 
gage which creates a fpecifick lien will make any 
alteration ? — It muft be confeffed that it is a fped- 
haTebfby^ jilty alfo, ?ind that thejand in this court is looked 
fpccialty,and upon Only as a pledge or fe<;urity for the money, and 
fid^ rcd^asT" ^^^ mortgage? may t?ike his remedy againft the 
pledge. executor, or the heir at his eleftion. But the heir 

has always had aid of the perfopal eftate, for this 
clcftion of mortgagee will yiot determine which 
fund ought properly' to be charged, nor vary the 
right as to thofe funds ; this was determined^ ori- 
ginally, in favour of the heir who ftands in the 
place of his anceftor, and while the ancient tenures 
fubfifted was obliged to perform the fervices at the 
common law ; and before the ftatute of fTg/?. a. Ch. 
18, there were no executions^ but of goods by 
fi. fac^ & lev.fac. and though the writ of lev^ fac^ 
Harbcrt's had the words Terris and Qatalisy that refpcded em- 
cafe. Wements only, 3 Rep. % In/i. 394, and fo tender was 

the 
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the legiflature of the landed eftate, that If the 
goods of the king's debtor were fufficient, no exe* 
cution was to be againft the lands, i Inji. i8 — 19* 
and though on a bond, the lands in the hands of the 
heir were liable at the common law ; yet Lord Cokef 
in Sir William Harberfs cafe, 3 Rep. 1 2, fhews, that 
the law gave an aftion of debt againft him, becaufe 
bound nominatim, and as the body was not liable, the 
land was of neceffity : and here ftepped in a court 
of equity direfting the heir to be in the fame plight 
as the anceftor, and to have the perfonal eftate firft 
applied in his favour, i Vern. 36. not being tied 
down to the rules of law, becaufe it can bring 
both heir and executor before them at the fame 
time. 

As to the cafe of Cornijh v. Mew^ HiL 27. a 8. 
Car. 2. I Ch. Cas. 271. when the court refufed to 
do this in favour of an hares fadlus^ though this de- 
cree was in the time of Lord 'Nottingham^ it could 
not be his, but muft have been a decree of the Maf- 
ter of the Rolls, of fome Judge fitting for him ; 
becaufe Lord Nottingham had exprefsly determined 
the contrary but juft before, that hares defignatus as 
well as hares natus fliould be intitled to this benefit* 
Lord Nottingham carried it farther in the cafe of 
I^opleyznA Popley^ 2 Cha. Cas. 84. but in i Vern. 
called Pockly and PoclUy^ and held that not only 
hares fadlus^ but an ordinary devifee fliould have 
the fame benefit ; and I underftand, that by an or- 
dinary devifee is meant one of particular lands, and 
this opinion has been followed ever fine, and a. de. 
vifce of particular lands has always been allowed to 

have 
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1 745. hive aid of the pcrfoiial cftate, and it is the es^pcrf- 
V -; ; gjj^g Qf every tcrtn. 

Gorton ' 

agmnjl 

Hancock. 'pQ purfue this obfefvation, naturally by this will 
the land is given to the wife, which muft mean ef- 
fectually, for ifgiven fubjecl to the mortgage, the 
whole benefit will be drawn from the devifee, and 
rendered' ineffeftual. ^ 

Now if the devifee is thus intitled to have the 
perfonal eftate fo applied, fuppofe there are fimple 
Where a cofttrad creditors, and a ^ecialty creditor (a» the 
fpecialty ere- mortgagee in this cafe is) exhaufts the perfonal aflets, 
haufts per- the fimple contract creditors fliall ftand in the place 
fonal affets, Qf f^ch creditors, and come upon the real affets- 
contraa o-e- And here arifes the queftion, where part is devifed 
ditor (hall and part defcends, out of what fund fhall they be 
place/" ** firft relieved ? Undoubtedly out of the real affets 
defcended, and this is agreeable to the reafon and 
equity of the fl:atute of fraudulent devifes : For if 
there are affets by defcent, the devife is not fraudu- 
. lent, and I think it will coincide intirely with the 
intention of the teftator ; but here comes in the ob- 
jeftion of the more weight on the part of the plain- 
tiff, that here is plainly an eftate devifed with a 
fpecial lien^ which fliews the teftator's intent {he 
fhould take it eum onere ; fo that at the leaft it may 
be faid in favour of the plajntiflf there is intention 
againft intention : But if an inference fhould be 
drawn from a teftator mortgaging particular lands 
and devifing them fo mortgaged, that he intended 
thefe very lands Ihould be liable in the hands of de- 
vifee to this burden, that would equally hold againft 
perfonal affets being firft applied j and it is the con- 

ftant 
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ftant direftion of this court, that the mortgaged ef- 1745. 
tate ihould be confidered only as a pledpre for mo* ^^~^^ 
ney, it being a lien only, as between debtor and againfi 
creditor. But as to the proper a)>plication of the Hancock. 
funds for payment of the debts, it has no eflFedl or 
relation, iince the perfonal eftate is always firft ap- 
plied towards payment of the mortgage, and fimple 
contraft creditors have in fuch cafe a remedy againfl 
the real eftates ; £0 fhall the devifee : It is equal to 
the creditor to go againft the land devifed, and if 
the court would in tha[t cafe conftrue it in favour 
of the devifee againfl: the heir at law, why fhall he 
not have that remedy direftly as well as by circuity ? 
This is agreeable to the rule laid down by Lord 
Macclesfield, in Clifton v. Burt, 1 Wms. 678. One 
died indebted by bond, who by will had bequeath* 
cd a legacy of 500I. and devifed his lands to J. S. in 
fee, .leaving a perfonal eftate fufficient only to pay 
the bond : Held that the legatee ihould not flcand • 

in the place of the bond-creditors to charge the 
land, in regard it was fpecially devifed ; otherwife 
if it had defcended to the heir ; which cafe proves 
that as pecuniary legatees are preferred to heirs at 
law, much more is a devifee of lands : The great 
ground is, that the fund given Ihall not be ex- 
hauflicd, fo as nothing fhall be given, and this is 
agreeable to the rule of- law ; for every devifee is 
in the nature of a purchafer, and is in the po/i; and 
fh laid down in Harberfs cafe, 3 Rep. 12. b. That 
the heirs Ihall not have contribution againft a pur- 
chafer, although in reiveritate the purchafe was not 
for a valuable confideration, for that is not mate- 
rial. 

In- 
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In the fearch I ordered to be made for ptece^ 
dents, there is but one cafe Kkd the prefent^ ai^d 
^agalnji that indeed comes very near ; it is that ot Searle v. 
Hancock. 5^ £/^^ h^^rd firft before Sir Jofeph Jekyl at the 
Rolls, Jan. a 5th. 1727, and afterwards befoi'e Lord 
King, 28th. May 1728, rep. in 2 Wnu. 386. A de- 
vife to A. his coufm, an infant, and her heirs, at 
her age of 21, or marriage, fubjeft to th^ incum- 
branci^" of a mortgage, and the rents during her 
infancy to be paid to her father, and a devife of 
an eflate to his heirs at law, fubject to thie payment 
of fuch of his debts as fliould remain unpaid, and 
charged a reverfion, which defcended with the like 
condition. The infant infilled that the mortgage 
was to be paid off out of the perfonal eftate, and if 
not fufficient^ then out of the monies ariiing by 
fale of the truft-eftate: The defendant, the heir 
and reveriioner, inilfted that it fhould be paid out 
of the rents, &c. of the eftate devifed to plaintiff, 
which accrued during her nonage ; Held at the 
Rolls, that the mortgage fliQuld be paid off amongft 
the reft of the debts by the other eftate, and not to 
be, a lien on the devifec's eftate, and confirmed by 
Lord King^ and this though. the infant by her bill 
bad fubmitted to pay it ofi"; yet he directed the 
r bill to be amended. 

\ have now done with th« cafes, and (hall take 
notice of the obfervations of the coimfel oii both 
fides. The firft is on the part of the pl^Utiffs, that 
by this doctrine all devifees are levelled, a^id a dc- 
vifee of lands with a great n^ortgage on it, ihould 
have contribution againft another, dcvifec, where 
there are no aflets petfonal, or by defcent : But the 
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tztt q£ Carter y. Sarnardi/ioriy in i Wm* 505, will ''745' 
not warrant this. ^^^^^^ 



: The next obiervation is on the part of the defen- Hancock. 

dant. That if flie is not thus intrtled, it would ^ ^^•,^1^'; 
' . 224. pi. 5,0. 

have this corifideration, that if the mortgagee 
brought his aftion againft the heir and recovered, 
which he might certainly doy the heir wOuld by 
fuch doftrine be intitled in this court to have fatis* 
faftion againft the lands devifed, as originally fub- 
jeft to the mortgage : and this is rightly argued ; 
for it is admitted that the eledion of the creditors 
will not determine what fhall be ultimately the fund 
to be charged : It would be a mofl abfurd cpnfe<- 
quence, if the heir fhould in this cafe draw away 
from the devifee the benefit which the tefiator 
meant to give her by this devife, by making her 
bear the burden contrary to the teftator's intent, 
and at the fame time take the benefit himfelf, when 
the teftator clearly intended to give away the whole 
from him. 

On thofe arguments and authorities, I have, on 
mature deliberation, changed my opinion. I was 
ftruck at firft with the appearance of hardfliip in 
the cafe ; but fuch hardChips muft not induce the 
court to break in upon its rules, and efpecially 
thofe for marlhalling affets :— But on more fullcon- 
iideration, the appearance of hardfhip leffens ; for 
it was by accident that this land defcended ; the 
teftator did not forefee the want of a republication 
of the will, after the purchafe of the inheritance of 
theeftate/wr^tt/^r vie, and this dodrine will per- 
baps rcftore cxadUy the will of the teftator. 

Y I am 
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I am of opinion, therefore, that the fbrnflier de- 
cree be reverfed wholly as to this point, and* ac- 
cordingly d^clarc^ that the perfonal eftate in the 
firft place, and afterwards the real affets defcended 
to the heir at law, Ihould be applied towards fatis- 
fa^on of the mortgage, and the reft of the de6ts 
due by fpecialty of the faid teftator. 



i^oRRis againJF Le Nevk,- 



A petition 
for a bill of 
review dif^ 
roifledy it not 
aiTpeariog ' 
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ivas any er« 
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face of the 
decree^ or 
that there 
was any ma- 
terial new 
proof which 
could not • 
have been 
made ufe of 
upon former 
hearing. 
3 Atk. 26. 
S. C. 



ON a petition for a bill of review,, the^ dale was, 
Oliver Le Neve being feifed in fee of feveral latf^,. 
and ppffeffed of feveral leafehold eftates in the 
county oi Norfolk^ in 1674 by deed limited the (ame 
toojae Oliver J^^ Neve for Qp years, in cafe, &c. re- 
mainder to his firft, &c, fon^ in tail male, remain- 
der to Peter Le Neve, elder brother of the faid 0//- 
ver^ junior, for 99 years, with a like remaincfer 
over, remainder to his own right heirs for every 
with power of revocation. Afterwards by will he 
devl&s.tke fame to John Nor r is for the term of 16 
years, in truft,, to raife monies to pay his debts, 
legacies^ and funeral expences, remainder to Oliver^ 
junior, &c. futfupraj. This fettlement afid will 
were drawn by: the faid John Norris^ who had aft- 
ed for the faid. 0//wr, fenior, as his counfel fot 7,0 
yeax;$, and was by this will appointed executor. 

In. Jktguji. 1679, Nprris purchafed of one John 
LeNeve^ a blackfmith, who was heir at law -or 
OUnkn^ fenior, this reverfion for the fum of ^d^ 

About 
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About tHree xnonthsr after tnald&g this fmrcfeiafey 
John Horris^, O^ober^ 1679, files a bill as criii^e of 
the term, together with Frdnch^ father and gtia*- 
dism to Oliver^ junior, againft John^ the black- 
fmitb, to eftabliib this will, having wrote a lettet 
3dL Afril 1679, to Francis Li Neve, fether ofOSvet^ 
jonior, to affure him, that he fliould endeavour tx> 
have the intent of his teflrator perfbrmed, the tnift 
being committed to him. The blackfmith put ia 
his anfwer, and takes no notice of the purchafe ; 
y^ba Norris having taken renewak of fome parts of 
the leafchold cftate in his own name, during thfe 
infancy of Oli^oer, junior, the latter on Itm conving 
of age in 1683, filed hisf bill againft him to have a 
conveyance of the fame: Norris in his anfwer took 
no notice of the purchafe, but made an affignment 
of the tr uft term of i o years. In 1 7 1 o, John Norrk 
dies, and by will devifes thi« revcrfion to his foil, 
fhe pfaintifF's grandfather, fat life; remainder tb 
his firft and other fons in tail. In 1709, OH^r^ 
junior, treated with Norris the fon for the purchafe 
of his reverfion, atkl ofiered him 3Cr6ol. for titc 
fame. 

Rnding the fame impt^staicable, and hisf fott not 
bein^ qtiite of age, and his^ Hfe preearious, he ap- 
plied for a privy feal in orddr to his fufimng a re- 
covery of the pretniffes ; not Obtainitrg' thisf, and hfe 
£bn dying, hedcfifted; and in 171 1 died withtrcrt 
Male iffue. Peter enteretf and having hinifdf m 
i6ff8 obtained another conveyattce frofn tlte-^i3fel 
Wstekfmitfa, he renewed the treaties, but ehiett^sBt*. 
tcittptedto get the former cofivey^ttce tt)- j^^, 
frbefitttKTy tfcfttoyedi; This* wai* wirdt Mot^ aSifl 
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ill 1749^ Petef died, leaving no iffue ; but by vM 
devifed this fcverfion which he had purchafcd to 
.the three daughters of his late brother, Oliver^ and 
their heirs \ who, as co-heiteflTes and devifees of 
•iaid PtteTj got into pofieffion of the eft^te and moft 
part of the deeds. Norris, the fon, being dead, in 
17 1 6, leaving an only fon, the plaintiff's father, 
he in 1 730$ brought his bill, but no anfwer was 
put in. 

In Eafter Term 1731 j lie btought ej^dment^, and 
obtained a verdid for all the freehold lands^ and 
had judgment. The petitioners brought a writ of 
error, and likewife filed a crdfs bill, whereby they 
charge, that John Norris the plaintiff's great grand- 
father, was concerned as c6unfel in the family^ and 
in fettling this eftate ; that the term for 10 years 
was afligned, and that he was a truftee for that 
term^ and that he was employed in purchafing this 
rlBverfion for Peier^ and therefore his fliould be 
cancelled, and Peter*s eftablilhed ;— afterwards by 
agreement proceedings at law and equity ftopped; 
—plaintift^j father died in 1735, and in i74C>, 
plaintiff filed his fupplemental bill, and bill of re-* 
.vivor: The petitioners put in their anfwer to the 
feme effeft as their crols-bill. In 1741, witneflfes 
were examined, but petitioners did not examine 
any J publication paffed, HU. 1741, and an order 
.obtained^ Feb. 1. 1741, That the infant plaintiff 
fhould be at liberty to read at the hearing the bill, 
anfwers and depoiitions in the catife, in, 1679, 
which order was fcrved on the petitioners clerks in 
court perfonally. Jufy 174a, the caufes were heard, 
and plaintiff obtained aliecree# . Petitioners ia M^r 
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1743, preferred a petition for a review, fetting 
forth, That they had fince the decree difcovered- 
themfelvefi to be heirs at law to the black&nith, 
whi(;h petition was in OBober 1 743, difiniffed. And 
now their fecond petition was preferred, omitting 
the drcumftance of their being heirs, as in the laft 
petition, and that of Norris^s being employed by 
Peter to purchafe in the reverfion; but infifting, 
that as he was a truftee under the will of old Oliver^ 
this purchafe was a breach of truft ; and that ilnce 
yime laft, they had difcovered feveral pieces of new 
evidence: ift. The letter. of 3d. Jfri/, '679, above 
mentioned; the bill in 1679, ^^ efiablifh the will; 
the WU in 1684, hy Oliver junior, againft old Nor^^ 
ris^ and JVim/s anfwer ; the affignment, in 1698, 
of the renewed leafes of the leafehold eftate ; tJle 
Tjclation to old Norris by the Le Nevej^ and feveral 
deeds to which Norris was a witnefs. Thefe papers 
came out of the hands of Thomas Martin who was 
one of the executors of Peter Le Neve^ and who 
.appeared to have been concerned as folicitor in the 
country on a bill brought in 1730, and likewife as 
;»ttprney on the ejedment for the petitioners. 

The general queflions ia this cafe were two : 
Firft, Whether the petitioners were in titled, to a 
bill of review, on the foundation of pew difco* 
veries ? Secondly, .Whether this purchafe Ihould be 
dejpjnaed in equity ^ trull ? 

Murray J Solicitor General for petitioners. This 
point was not in iffue at the former hearing: On 
^ rehearing new exhibits might be made ufe of oi^ 
leave to prove th^m. In the cafe of turner Vt 

Mont^mery^ 



i745» MMgmiry^ Mich. TcFm iaft in tWs<»iijt, «i » «• 
\^^~^^ bearing new exhibits, filed imu the firft hear^ig, 
^^ were read ; but 9% thU point was not in iflue» iW 
fc» ilerfi. aiattcr could not be ipiwle ufc of on i» rehear^ng.^ 
If it was in ifitie we niigbi^.ftiUinalfse ufe of it on 
jthe common order.*~The ofa^eAion^^ are two, Firft, 
that theie are not new difcoverieB j^ondly^, that 
tbejr are not material. As to the adiaal notice whkh 
is inferred from the (everat charges made by the 
petitioners in the former proceedings. Fads in alnU 
are different from fads in an anfwer, becaiift sot 
fworn to» but thrown out by fuggeftion of connfel 
in order to difcovery. As to the conftrudtve no# 
tice inferred from thofe papers being in tlie kinds 
^ Martin^ he was not concerned in the cau& when 
revived in 1740 ; and as to his being fo before cm 
|he ejedments, thefe exhibits could not be of ufe 
there ; for they are only of ufe in this tourt. As 
to the bill in 1 679 bsing read at the trial of the 
ejedment, and an order for its being read at ^ 
hearing, on the fupplemental bill^ tbey were ftOl 
proper evidence for plaintilf's father to read* Al 
to Martin beiog concerned in the bringing the 
crofe-bill, and drawing the fame in 1731, there 
iff%ttn6 proceedings upon it. As to the Objeftions, 
lih%t thefe exhibits are not inateriai, N^rrk^ letter 
to Franeis fliews that they might truft him with the 
Itoanagement of their affairs, for he thereby^ under* 
takes to aft for their bejiefit. This was a trufl di^ 
tinft from the truft of the will ; by the bill in 1679, 
the colhifion between him and the blackfmith ap- 
pears.^ In 1684, ^^^ fraud in regard tb the tea^ 
appear. As to fecond ^ueftion^ p/Mt* -wbb 
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an in£inl, and as fuck coul4 not ad for himfelf : 
. Hsui jbe been of age he would have deiired to pur- 
cbafeit in order to improve the efiate or build, for 
. thoi^ it was only a -remnant of the eilate, it was 
.Boore vakiable to the tenants in rpoficfTion than -any 
one elfe ; and the truftee or any who by means of 
being concerned as old Norris was in the aflfairs of a 
iamUy, has^ot a feent of fuch an advantageous pur-. 
4chafei;7ill not be i^Sered by this court to buy fuch an 
intoreft for the general inconvenience of its ever 
|>6Goiningthe jnterefl: of fueh perfons not to a^tmoft 
beneficially for infants, &c. the cafe of Mun v. Ward ^ ^^j^^ ^^^^ 
before your Lordfhip is fimilar to the prefent<f— ^-•^^^ 
Wur4 was employed by Man to |)ur chafe an efiate, 
the heir to which was in IrelatHi^ dad Man was to 
have eleAion to make the purchafe within a certain 
thne whrch expired ; Ward purchafes it for hirnfelf^ 
;i(q4 the reafon that it was decreed to enure for the 
l)encfit of Man was that by his being ecnt^lgyed by 
•MoHyht had got a foent of the purchafe. ; which kind 
of advantages this court will not fufier to be tidcen. 
The reafon no bill was brdught by Oliver^ junior, 
^faiimet^ was that he had a.fdn aimoft of age, and a 
birother who had fons. And as to Peter ^ he did not 
(as lippears by their own evidence) know which - 
•^eed wa6 prior in dat^, or that (wliich is the great 
rpdibt) it was a .pi^rcliafe during the infancy qf 
Oihoer. 

. Clark J for petitioners, cited the cafe of Hanan-^ 
ffomfe V. Jofobjhn before I^ord Hafcourt^ Where, af^ 
ter a h^ringu the defendant Jacabfon^ in feardking 
fior |>a|iers to difiphai^e himielf in an account kx 

pasM0rgii{)^ 
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partnerlhip, found in an did trunk two letters ihew<f 
ing he was only a nominal paft'tner, on which he 
applied for a bill of review^ Lord Harcourt flopped 
the matter by refufing it ; but on application to the 
Houfe of Lords the bill of review was allowed, and 
afterwards Jacob/on relieved upon it. 

Lord Chancellor. There have been many at- 
tempts to bring this matter over again : The pre- 
fent apfdication is to bring a fupplemental bill, in 
nature of a bill of reyiew on difcovery of new mat- 
ter. The grounds on which fuch bills are granted 
have been long fettled, and the rule I laid down 
two years ago has made no alteration, but to oblige 
the party to make a depolite. 

The rule laid down by Lord Bacon^ who firft in- 
troduced them is, that no bill of review is to be 
admitted unlefs error appears on the decree itfelf, 
or new matter has arilen, fince the decree, and not 
at all in iffue, or upon new proof which could not 
have Jjeen made ufe of though exifting at the time 
of the fiecree. And the queftion is, whether the 
cafe is within either of the defcriptions of this 
rule? It has been infifted on, that the point of 
equity was as fiiUy before the court as now ; the 
point is that Norris was counfel fqr teftator in making 
the fettlement and will, and was truftee for the term 
of ten years. That at the death of teftsittor, Oliver, 
junior, wa^ an infant, andiVbrm, during the exift- 
cnce of his truft, and the minority qf Oliver^ pur- 
chafed this r^verfion^ and therefore, that whatever 
interefthe took thereby, it ought to bfe coqfidered 
g$ ^ breacl} of truft^ and he taking it as a truflee 
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only. Now it is manifeft, thefe fafts appeared be- 
fore in the other caufe : For the will is fet forth in 
that bill, and ahfwer, the truft term, and that Oliver 
Le Neve at the death of teftator was an infant, and 
though no inference need be made in the bill, 
yet the fafts from whence inferences were 
to be drawn were in iffue before the court, and 
though the parties made a diftinft point to the for- 
mer hearing, yet they did not prejudice their mak- 
ing ufe of any other points : I am of opinion there- 
fore, there is no ground hitherto for granting a 
bill of review^ 

-As to the fecond queftion. Whether they are new 
difcoveries or not ? I am of opinion they arc not. 
It is not neceffary to fliew only that matters were 
not known to the parties themfelves ; but if known 
to the counfel qr folicitors or attornies, it is fuffici- to the know^ 
cnt, otherwife there would be no end to things, ^^dge of a 
As to Norris*s being concerned for old Oliver, it ap- or counfel is 
pears by thefe deeds : — Thefe deeds came out of the notice to the 
hands of Martin, who admits he was attorney at ' 

law on the ejedment, and it is plain from Martinis 
letters to Snell, 11 May, 1732, Scit. We are 
not prepared to go in commiflion, that he was fo- 
licitor in the caufes here in 1732, though he was 
an attorney who lived in the country ; next is the 
letter of 3d Jpril 1 679, and I do not fee what infer- 
ence can be made thence, but that old Norris was 
a truftee. This too comes out of Martinis hands. 
As to the bill filed by Norris and Oliver, when an 
infant, this was manifeftly produced at the trial of \ 
the eje&ment in 173 1, and read by plaintiff's fa« 
^h^v t^q vear& before publication pafled in this 
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court : For whether 4>roperly read or not ts nottbe 
^juedion: It was then known, and therefore no 
new difoovery now« 

As to the afi^nment of the term of ten years 
ov(sr in truft to Oliver junior, this came out of Mar- 
iin^s hands ; and as to the bill filed by O/i vpt s^gaiaft 
old Harris J and the affignment of the leafeholds x&» 
newed ut fufra : This though a new *difcovery, 
yet is not material^ becaufe the aflignments were 
knp^n : Yet taking^ it for granted they were all 
new difcoveries, in the ftrongeft light they cannot 
amount to more than corroborating proof. 

This leads me to the fecond general queftion, 

which is the point of equity, and which I fliall cott^ 

fider at prefent merely to put an end to dilpute.^— 

The truft term is antecedent to the feveral linaita- 

tions for Ufe, and in truft, and it is a traniadtion 

by no means to be commended or approved for a 

counfel, or truftec, to purchafe a reverfion in that 

manner, but ought to be difcountraanccd ; yet the 

point of equity in regard to conftruing this a tnft 

ts privm impuffionis^ and has been compared to the 

cafe of a truftee of a term or an ^:iEecut0r's Tenew- 

ing ieafes in their own names ; and I agree this of 

5^11 forts of leafes, and the cafe of jRw/jj/in^^tiarhet 

was a vepy ftrong Cafe, the leffor having refiifcd 

to renew with the cejlui que tr%ifl\ but they 

all differ from the prefent : Secaufe the ^tiity of 

ihofe cafes is grounded on the iuppofed teaant's 

right or expeftation, and the known uit^ge of w- 

newal ; For though the tenants have ^e|)^rly tto 

nght, yeft he is always preferred, ^^ld thegreund Js, 

that 



Cafss in Cbaneerp 332 

t|]^ ttte per£3n wlio fettles the termintrufi bas a i745« 
view to the co^rteTy in the renewaL the renewal ^xT-^^"^ 
enuxwg to the benefit of aU the trulls : 3ut h£re ^awfi 
was BO truftee oi the inheritance : Ncrris was no ^* *J«f«f 
guardian to 0/rt;^r, junior^, nor was he a trufiee for 
OQ€ of the remainder men more th;^n another j 
for Oiiver more than P^4er^ or Fnmm. The nidter 
of the fettlemept did not intend to give to ^ith«^r 
iof the tenants for life this inheritance^ if he was to be 
a traftee^ the moS; lil^ly was that it (hould enure 
for the benefit of him neareft the reverfion, and 
then the prefent parties could take no benefit of it : 
and though I fliouM be glad to conftrue thistruft 
for the bejaefit of the parties in the fettfcment, yet^ 
I fee no grounds for it, or cafe or precedent to guide 
me. But there is another point, and that is the 
^ngth of time and knowledge of thefe parties an- 
ceftors: For lupon this the ftatute of fimitationsj, 
if it commences in the life time of the ancefiors, 
will run againfi: the h^ir, though an infant, and 
though length of time is no certain bar, yet it will 
affe49: the prefent petitioners for this purchafe of 
JShrris was known to their anceftors in 1709, twen- 
ty years before the death of P^i^ ; length of time Length of 
18 not only to be meafured by years, but by the **"^ ^^ 

^ /' rr not a certain 

parties knowledge of their rights; for from 1709 barwiliaffea 
the treaties were on foot, and if Oliver had thought parties whoi^ 

„ , . . r anccltorsha4 

he bad a foundation to call this conveyance in quef- a knowlecige 
tion, couldiie have had more provocation than by 0/ their 
his being difappointed .of a privy feal through the 
means of plaintiff's grandfather ? And all the new 
difcoveries appear to have come out of the ftudy 
oi Peter Le Neve : Had it come on in 1709, things, 
rop^9 &c« might liave been produced^ and the par- 
. ' tie? 
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tics themfelvcs interrogated. They on the contrary 
oSere4 to give 5000I. for NorrishintettVi : Shall this 
court now indulge a bill of review to deem this a 
truft, when fubmitted to by the very anceftors, for 
whom this truft is to enure ? And the reafbn allign- 
ed that this is a reverfion, and not a pofleffion will 
not do : for this was a queftion about fetting afide a 
pvrchafe deed, and as to its being a remote intereft 
it is plain it was confidered by them as a very valua- 
ble one. Let the petition therefore be difmilTed 
without coftt 



j.Bro P C Afterwards an appeal was brought in the Houfe 
465. of Lords ; but that order was affirmed, without a 

divifiout . • 
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Pen againjl Lord Baltimore. 

THE plaintiffs in this cafe were, John Pen, Thonuu 
Perij and Richard Pen, proprietors of the province 
of Penfyhama in America, and the territories thereof. 
The bill was brought to have a fpecifick perform- 
ance of articles of agreement, dated 10 May 1732, 
to afcertain the boundaries between the provinces 
of Penfylvania and Maryland, and what are called 
the three lower Counties lying between the faid 
provinces, and likewife for a fatisfadion for the 
cods and expences which the plaintiffs have been at 
on account of the non-performance through the 
means and contrivance of the defer^lant find his 
agents. 

William P^, grandfather to the plaintiff, had by 
will dcvifcd t9 fopie ^thcr Pm 40,000 9cres, ta 

take 
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take the fame in any of the parts of Penfyhania that >74^* 
^ere not cultivated : Several and continual contro- ^'^T"" '" "^ 

Pen 

verfies had fubfifted from the time of the original agalnjt 
grant to the Pens in 1652 between the prefent par- ^ ^^^^ 
ties and their anceftors concerning thofe three coun- 
ties, and boundaries of their feveral provinces, and 
bloodfhed had frequently enfued upon them. In 
the yea^r 1732, plaintiflFs and the defendant came to 
an agreement, and articles were drawn up and exe- 
cuted between them, purporting that a line Ihould 
be drawn between the faid provinces, and each par- 
ty was to execute reciprocal releafcs. Oii thefe ar- 
ticles was indorfed a covenant on the part of the 
devifees of the unlocated lands under the will of 
William Pen^ the grandfather, that they would not 
obftrud the performance of thefe articles or the 
right the defendant might derive to any lands under 
the faid articles by any claim they might make or 
lien they might have thereon. 

Sometime after the defendant having room to 
doubt the title of the plaintiffs to thefe three lower 
counties, and that the right remained ftill in the 
crown, ^applied for a grant of thofe three counties 
frcmi the crown, and the plaintifis oppofing it, all 
proceedings were flopped until the right upon thefe 
articles was fettled in this court. 

Thefe articles were in order to fettle which were 
the northern boundaries oi Maryland^ and fouthern 
boundaries of Penfyhania. 

It was obje^ed by the defendant, Firfl, that there 
was a want of title in the plaintiflFs, and therefore 

that 
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1^4^. tliaC tliefe nrtkrea cocrlci notbe carried iiit9 eieem^ 

^ ^ >^-^' '^ tion t Seeondty, That tMs is a cafe oof of tht jtrrif- 

i^amf di^o» of this court : Thk ^y, !ha< proper partJtt 

Lord, -^jfere not before the cemrt ; and that the attorney 

ALTiMORE. gg^jj^j^j ^jj ^j^^ p^j^ Qf i^i^^ erowtt ought tor terte 

been made a , party, as Kkewife the devilGfces under 
the win of WtUkm Pen^ the grandfether , who 
had imiorfcd, and were thereby parties to thcfe ar- 
ticles. 

Per CoRiARf. The obje(ftk)nr of the right to 
thefe premiffes being in the crown rs the weakeft 
of the objeftions; and the fingle point in thre 
cafes, is, whether as the matter (lands, this 
court can decree a pcrfbrmaBccr of thefe arfi- 
clcs ? IF thefe lands were in England^ without 
any articles of agreement, the bounds might 
be fettled. This is a qneftion between feudato- 
ry Lords, proprietors of provinces: And con- 
cerning not only their private interefl, but 
the rights of government and the right of 
' private perfons, and has been weH compared 
to the cafe of the Lords marchers. If a private 
queftion arofe between tenants there, it was dettf- 
mined in the court of the marches, on which a 
writ of error lay in the King's Bench, being depen- 
dant on the crown of England; and on that account, 
all difputes between lords marchers were determined 
originally in the King's Bench, as the place where 
the writs of error in private affairs lay. So here 
the difputes of private perfons in the provinces are 
determined in the courts of the province, on which 
a writ of error by way of appeal Kcs before the 
kxf^ in council. Therefore qutfiions between pro- 
prietory 




Lord 
Baltimore* 
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prictory lards, in analogjr to rite ancient law of 
the marches mnft be determined before the King in 
council, and always is fo, notwithftanding the fta- 
tiiteof the %6 Car. i. which reftrains the power 
andjtirifiiiftion of the privy conncil; but a court 
of equity*jurifdi(Mon is in ferfonam, and therefore 
can extend it^ wherever the parties perfons are with- 
in its jurifdiftion : But here are in this cafe articles 
of agreement betwe^i the parties, and the fole quef- 
tion is,' Whether a complete final decree can be 
made in this cafe, without thcfe parties before the 
court. 

Objeftions in this court for want of parties are 
favourable objc<5fions, and therefore made ; and on 
t&,e other hand, this tale in order to be heard mufi 
have been attended with great expencc. The ob- 
jeftions are of two kinds, public and private; the 
firft is, That the Attorney General fiiould have 
been a party : Secondly, That the grand children 
and devifces of WitUam Fen of the 40,000 acres 
ihould have been fo too. As to the firft, it is in 
force, by two reafons, one, that the right to the 
three counties remains ftill in the crown : If it had 
refted upon that, if Lord Baliimore had no right, 
and an abfolute one in the crown, I fhould have 
tbought it no objection in that cafe againft the 
court^s decreeiiig ; becaufe the agreement was nu- 
gatory, nor no objeftion for want of parties : The 
other reafon is, that fbppofihg an equitablfc right in 
the plaintiflS, the legal right is in the crown: And 
to^ i&ew that, the defendant infifts on the feoff*- 
[nent made, and that the duke of Tork had not 
the legal eftate, till fix months after bis grant to 

Pen. 
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Pen. If that fhould be the cafe, that will certainty 

require the Attorney General to be made a psuty: 

For whatever lands he had before he was king, he 

Lord jg afterwards feifed of in right ,of his crown. The 
Saltimorb. , 

king may be a royal truftee, and if that Ihould turn 

out to be the cafe, the plaintiffs will have the be- 
nefit of it : But the Attorney General, in order to 
it, muft be before the court. It is true, you 
cannot always have a decree againft the Attorney 
General, yet he muft always be a party; For though 
the Court of Exchequer cannot decree againft the 
King to convey, yet they will ftay the procefs of 
the crown to impound the profits : And thofe not 
being lands within the furvey of the Court of Ex- 
chequer, this court can take notice of it equally. 
And if it jfhould appear that thofe three counties 
were comprifed and paffed legally in Pen*s firft 
grant, it will prevent the Attorney's being a party 
on that account. But the moft material ground 
for making him a party is, that this agreement 
which is faid to concern the proprietors of the (aid 
provinces only, will and muft in the courfe and na- 
ture of it determine and affeft the private proper- 
ties of the fubjefts of thofe feveral provinces : For 
here are powers of government, jurifdi^tion, Icgif- 
lature, raifing fubfidies, together with all kinds of 
The boanda- military powers granted by thefe deeds : If, in fuch 
vinces grant- cafe, proprietory Lords are to alter the bounds of 
td by the ^jjcir provinces, without the privity and confent of 
not be' alter- the crown, by whom alone fuch powers are veiled, 
cd without directed and difpofed, cpnfider the inconveniencies 
orVivity"of ^^^^ ^^^ foUow ; this is no lefs than transferring 
the crown, lands into different jurifdiftionSj legiflations, &c- 

you 
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70U fubjed the people to different government, 
diflferent afletn{i)lies, laws, courts, taxes, to which 
they never aflented by their delegates \ a quite dif- 
ferent cafe from where they alienate, and the fta- ^ ^°^^ 
tute of the 7 & 8 W. 3. c. 22, feA. 16. implies as 
much : But this is not the cafe, for admitting they 
may, the perfon is only there changed, not the ju- 
rifdidions, legiilatlons, &c. If this be fo, can fuch 
a cafe be determined here without the reprcfenta- 
tivc of the crown before this court? And though 
fuppofing he was, that they could not decree the 
crown to licenfe and confent that the parties might 
transfer as above \ yet he fliould be a party to ftate 
the right of the crown, and (hew his objeftions ; 
and a ftronger cafe to require him cannot be. 

It has been faid this order of council has referv- 
cd fuch rights after the determination here ; but 
that is a miffake in refpeft to the order ; for it does 
not fay or mean after the determination of the 
caufe, but of Michaelmas Term next, meaning this 
term: There is no refervation therefore of the 
rights of the crown. If I was to give an opinion 
oniy, I could certainly, notwithftanding this; but 
I am to give a judgment, a decree ; I muft decree 
that thefe articles be performed, decree the naming 
commiflioners, and making conveyances: Can I 
do this, without knowing whether the crown con-^ 
fents by the Attorney General ? 1 am of opinion 
therefore, that Mp. Attorney General muft be made 
a party. 

As to the other, fcil. the devifees of the 40,000 
Scr^Si ( VOL Ukewife of cfpinion, that they ought to 

% havo 
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haxre hcax parties : If tbey had been bo parties to 
the articles, tbey need not to have been fo here; 
but by their indorfement oiF the £ame date with the 
articles, they are adually mads parties : they under 
hand and feal teftify their aflent to the articles ; M 
they had been named in^ the body o£ the deed, 
they mud have been named parties ; for the court 
muft decree an entire performance, and indorie. 
ment is part of the deed. Let the plaintiff be at 
lilsefty therefore to amend his bill, as he (hali be 
advifed, oit paynsent of the common cofts of the 
dayr^j. 

Vide the cafe of the IJk (f i/Lan^ before the 
council. 



Oreensid^ 4gaif}^ Bensox. 



An a<fHon 
can be main- 
tained at 
law upon 
the bond 
pafied to the 
ordinary by 
an admini- 
ftrator, and 
that he did 
not exhibit 
an inventory 
of inteftate's 
effe^ls, is a 
good ailign- 
ment of a 
breach. 
2 Atk. 248^ 
S.C. 



yOHN HUDSON being indebted to the defen- 
dant the fum of 300I by bond, died inteftatc ; up- 
on his death, his widow took out letters of admi- 
niftration, and gave the ufual bond, as direded by 
the ftatute 22 & 23 Car. a. to the ordinary, the pe- 
nalty of which was 6oeh ; and the two phintifis 
were her joint fureties therein. Afterwards they 
exhibited an inventory of the inteftate's cffe^ to 
th^ amount of 161U 19s. The defendant Ben/on 
having firft applied to the widow for liberty to ad- 
minifter, as being the principal creditor of the intef- 

tate^ 

(f) nd. I Fef. 444. Decree upon the further bearing. 
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of kin. However, thefe directions not being found- 1 745. 
ed upon an aft of parliament, were of themfelves ^ ' , ^ 
ineffedual; and hence arofe the practice of taking againft 
bonds from adminiftrators by which they bound Biksoh. 
themfelves to a true and faithful adminiftration of 
the inteftate's effefts. Notwithftanding fuch bond, 
it was never in the power of the fpiritual court to 
compel the payment of debts ; and there arc fre- 
quent inftahces of prohibitions granted by courts of 
common law when they have endeavoured to fet 
up fuch a jurifdiSion. 

Afterwards came the ftatiite of diftributions, . 
which was only intended to legitimate what was 
the praflice of the fpiritual court before, and not 
to enlarge the jurifdiciion ; wherefore the payment 
of debts reded exactly on the fame footing as be- 
fore. 

'Tis true the words of the bond are very gene- 
ral, and the claufe " Well and truly adminifter the 
** aflets of the inteftate," may, in a general fenfe, 
be applied to creditors as well as legatees : But in 
the cafes which have arofe upon this aft of parlia- 
ment, the courts of law have fettled the confiruc- 
tion of thefe words : The firft is, that in Lutw. 
882. Brown v. the archbifhop of Canterbury ; where 
an aftion was brought on an adminidration-bond, 
and the breach afligned was. That, the defends^nts 
liad not duly adminiftered, in not having paid a 
<;ertain debt : Upon demurrer, judgment was given 
for plaintiff; but afterwards upon writ of error 
reverfed in the Exchequer Chamber: Becaufe^ 

though 
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tiipugh the bres^ch affigeefd was within the words, 
yet not within the meaning of the bond. In Salk 
i^am/i 3 ^^* '^^9 ^^1^» ^^^^ though a peribn intitled to di£- 
fiEJiftOM* itribution may fue an adminiftration<*bo&d, for want 
pf admiaiftrators having delivered in fais account j 
yet a creditor cannot. 

Thu09 the courts of common Ism have coil* 
firiied thofe bonds, that no ufe can be made qi 
tbem^ either for the payment of debts, or the tak- 
ing an adminiftrator's account for the benefit of a 
creditor. 

But how does the cafe fiand here ? In the pre- 
fi^nt an action has been brought at law : and the 
fiODrt of law, which had a proper jurifdidion, has 
detef mined, that this is fiich a breach as the ordi- 
nary might affign^ and might recovet upon ; and 
therefore, the queftion comes to this. Whether 
there h any ground in this court, diftind from that 
at law, to give relief ? And I am of c^nion that 
there is none ; but that the determination at law 
was right : for this cafe is different from the cafes 
which have been mentioned : Confider the fiate of 
it ; a verdid is firft found by a jury, that there 
were afiets ultra that fum which appears to be exhi- 
bited \n the adminiftratrix's inventory ; upon the 
firength of this verdid, an adion is brought upon 
the adminiftration-bond, and the breach ailigoed is, 
that ihe did not exhibit an inventory of the intet 
tate's effeds^: And this is fuch a breach as is 
within the meaning of the. bond, andof the'a6kof 
parliament : for it is part o£ the jurifdidion of the 

ecclejiafiical 
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tate, and being denied, finding that her inventory 1745* 
amounted to no^more than 161I. was very fufpieious (j][^^^[J7lDt' 
of fraud ; and therefore fent certain perfons to in- agalnft 
fpeft and take an account of the inteftate's eflfefts j- ^««8°*- 
who reported them to be worth 280I. and up- 
wards ; upon this he brought an adliori upon his 
bond againft the adminiftratrix *,' to which flid 
pleaded nul affets ultra 54/. Ben/on replied ult. and 
upon proceeding to trial gained a verdidl and judg- 
ment by default. 

• N. Sf It happened that the adminiftratrix had 
paid 105I. for arrears of rent> which being a debt 
equal in its nature to a bond debt, flie had a right 
to prefer : ffie had likewife expended 5L upon h^r 
hufband's funeral ; but it feems the Court of Chan- 
cery never allows more than 40s. againft creditors. 

Sprnt time after, at the inftance of defendant 
Ben/on^ three aftions were brought in the name of 
the ordinary, upon the adminiftration bond againft: 
the widow and her two fureties, the plaintiffs, and 
the breach of the condition afligned was, That fhe 
had not duly adminiftered, becaufe Ihe had not de- 
Kvered a true and perfeft inventory of the intef- 
tate's efiecls ; and judgment was obtained upon 
thefe aftions likewife for want of defence : upon 
which the plaintiflS, the fureties, have brought this 
bill, in order to be relieved againft the two judg- 
ments obtained at law againft them, upon this equi- 
ty, Tl^at fuch adminiftration-bond ought not to be 
put in fuit by the ordinary for the benefit of credr- 
torS) the payment of debts not being one of thoft 

% 2 purpofes 
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1745. purpofes for which that bond was given as a ie* 

Bensoh, ^jjJ ^^q qticftions were made: Firft, Whether 
the plaintiffs were not intitled to be relieved abfo« 
lutely againft the judgments, and to have them in- 
tirely fet afide. Secondly, If not intitled to fuch 
general relief, yet whether they were not intitled 
to-fome relief^ and what ? 

Lord CHANCELloRt It has been infifted for the 
plaintiffs, That the defendant Benfon has no right 
to make any ufe of this adminiftration-bond ; for 
that it was intended by the ftatute only to fecure 
the performance of fuch things as are under the 
jurifdiclion of the fpiritual court : 

That the fpiritual court cannot entertsdn jurif- 
diction with regard to debts, which are only reco- 
verable in courts of law 5 and therefore the pay- 
ment of debts is not one of thofe things for which 
thefe bonds are intended as a fecurity. It muft be 
admitted that this is a true and proper conftruc- 
tion, and well warranted by cafes in the books. 

Before 22 & Before the ftatute 2s & 23 Car. 2. the law of ad« 
\^y.^\x^S n^i^iftf^itwns depended upon the two ftatutes of 
cffeas dif. Edw.^ 3. and H. 8. which direfted the effefts of the 
^duutdZ in^^fta^^ ^o be diftributed pro faluie anima, and ia 
pious ufes : But great inconveniencies being found 
to arife in families on account of this fort of diftri- 
bution, the fpiritu:\l court fell into a method of di- 
recting adminiftrators to diftribute among the next 

of 
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aflcts will extend in a due courfe of adminiftnu , 'j^^j* 
tion, let there be a perpetual injundion to flay Greemsiob 
the defendant's proceedings at law upon the ^^ 
admini(lration«bond :— ^— But in deiBiult of fuch 
payment, let the pkdnti£& bill be difmifled with 
coft. 
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^Qcckfiafllcal court to compel an adminlftrator 1745. 
to exhibit an inventory at the inftance of a 1. "^^^"^ 

' G-REENSIDE 

creditor, and it is the conflant practice for crer agaU^ 
ditors to fue in the fpiritual coort for that pur- Bensow. 
pofe, and never prohibited by courts of law : The eccIeC- 
And therefore this cafe does not fall with* can^comper 
in the reafoning of the cafes abovementioned : an admini- 

The breach h^rc affigned, is raanifcftly hiWt^anln-^* 

In wrong and prejudice of a creditor in a ventory at 
matter which fafls witMn the jur^iftion of ofVcr^£ 

fpiritual courts : And tbere0li#^ t^e concK- 

tion being broke, and the bOT«i iSitfek, there 
is no found^ttion to come intotfifeK, court for 
relief. . 

But it is ofcjefted, that a c^ditor cannot 
examine into th^ inventory, but Hiuft tajce it 
as it is, and that in the prefent cafe an inven- 
tory has been in faft exhibited, and the credit- 
tors, cannot examine in the fpiritual court, 
whether it is true or falfe:— « — And to this pur- Latch 117. 
pofe is cited e the cafe of Bellamy and Jlden, A creditor 
Noy. 78, and I take it to be true, that a ere- cannot cite 
ditor cannot cite an. adininiftrator to prove and ftr^o^to*" ' 
make out his inventory in the fpiritual court: prove his in* 
— But is not the delivering a falfe inventory ^^'^^^y* 
a breach of the condition in (;he bond ? — Sup- 
pofe the inventory in this cafe had amounted 
to, no more than 5I. would that have come with- 
in the meaning of the bond ? — To fay that, 
would be to ftrike out the words, — " True and 
perfeft/* — To cite the adminiftrator to prove his 
inventory is one thing : — and to affign a falfe inven- 

tor)r 
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i745» tory as a breach of the condition, of the bond is 
JJ-^ ' ' ^ another. 

G&AENSIOE 

Bu^soH. The fccond queftion is, whether the plaintiffs 
are not intitled to fome fort of relief^ i. e. whe- 
ther the judgment fhall ftand as fecurity to the de- 
fendant for his whole debt, or only pro tanto as the 
a£fets remaining in the hands of the adminiftratrix 
will extend to pay in a courfe of adminifiration \ 
And I thinly it would be hard upon the plaintiflfs to 
be obliged to pay any more than what (hall appear 
to be due upon the account : For though bail are 
in general anfwerable in default of principal; yet 
where it is a matter which depends upon an account, 
this court will not fufFer the penalty to be made ufe 
of againft furetics, any farther than for fecuring 
the payment of what (hall be afcertained to be due 
upon the account. Beiides', in the prefent cafe, if 
the furcty fiiould be compelled to pay defendant 
his debt it would be attended with this peculiar 
hardfhip, that they would be bound by a ver- 
dia obtained for want of defence where they 
were no parties to the fuit. Every body knows 
how looftly fuch things pafs at affizes when 
there is no defence, and what flight evidence is 
taken. 

Therefore let it be referred to the matter to take 
an account what is due to the defendant Benfm^ and 
like wife what aflets remain in the hands of the ad- 
miniftratrix and -let fuch aflets be applied in pay- 
ment of the faid defendant, Ben/on^ his debt and 
coft; And upon payment thereof, as far as the 

affeis 
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^lely fuch — 

. is no dcfei.\iC, aud what i^^ 

Therefore let it be referred to the inafter> 

'. account what is due to the defendant Ben/ 

.kewife what affets remain in the hands of 

miniftratrix and -let fuch affets be applied in 

ment of the faid defendant, Ben/on^ his debt 

coft; And upon payment thereof, as far as tl 

affeW{ 
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I. A SEPARATE Kcpan m^y l?e 4v?a«i ofuji^U 
due to a dowerers, witl^CMt fUfitSV^gHog >ber in 9 g^Ae«- 
lal account of incumbrances, - - 253 

2.. Equity will allow intereft upon a grofs fum laid out 
by one merchant for another, though there was an 
acc9U|it cu^r^j^kt b^t^ee^ th^m, - •!- ' %%^ 

ACTION. . 

I* In penal aflipns upon Oatutes fubfequent to 21 Jac. 

I. an affidavit that the caufe of adion accrued within 

a year, is not neceflary, - - 57 

2. The definition of adion in the civil law, is the right 

€>f (mngt or jus prc/iquendiy «- - 13^ 

3« An action can be maintained at law upon a bond paf- 

^fed to the ordinary by an adminiftrator, , - 338 
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ADMINISTRATOR. Vide DISTRIBUTION. 

I* The ecclefiaftical court can compel an adminiil^ator 
to exhibit an inventory at the inftance of a creditor, 34] 

2. A creditor cannot cite an adnriiniftiator to prove his 
inventory, - - - id» 

ADMIRALTY. 

1. The admiralty court has no jurifdi^ion over a mari- 
ner's contrad which is under feal, - - 5 J 

2. Where there are any other covenants" than the ufual 
ones in a contrad^ between a ma({er and mariner, the' 
admiralty court has no jnrifdiction^ - - 54 

AFFIDAVIT. 

1. Not neceflary tcf a bill brought for difcovery of a 
de»d, - - - 188 

2. An afE4avit of the death or abfence beyond fea of the 
witnefs, is neceflary before exammations ^ bene effe 
can be publiflied, . . - igj 

3. If there be no affidavit of the commiffion of wafte, the 
court will not interfere before anfwer^ - 258 

AMENDMENT- 

X. The pradlee of the courts much altered with refped 
to amendments, - - - 88 

2. Anciently a party was not fufFcred to amend after en- 
try upon record, - - • - 88 

3. A great 
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3* A great number of amendments have been allowed af- 
ter arguments upon demurrer, - - 89 

4. In amendments at conimon law^ there is no diftinc* 
tion between criminal and civil cafes, « id, 

5. The ftatut'c o^ jeofails confined to civil cafes, on ac- 
count of the words " plaintifF'* and *' defendant,** 90 

6- Infcrting the names of a fpeclal jury in a panne! an- 
nexed to the writj inftead of inferring them ia the hah. 
corf, is a defed amendable after verdi£l, - 144. 

ANNUITY* 

1. An annuity cannot pafs by way of donatio rnortis cau- 
fS.'^In notify - - • . 207 

2. Ah annuitant fpr life, is not to abate in proportion 
with pecuniary legatees, upon a defeat of alFets, ao6 

AN&WER. 

1. The court will only interfere in cafes of neceffity be- 
fore anfwer put in, -. - 258 

2. A feme covert obtains an order to anfwer feparately, 
if fhe does not anfwer purfuant thereto, (he is liable to 
arreft, - - - id. 

3. Eqihty will not reftrain a man in the exerclfe of his 
trade before anfwer, - - 259 

ARREST. ^^^ -PRIVILEGE. 

I. Since the flat, W. 3, a member of parliament, cannot ' /-^.^^ 

be arrefted, - - r ico 

A a 2 2. ^ 
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2* ^, Whether 1 parfy can be arreted upon a Sumfay 
hy virtue of an atcachment for x contempt pf court ? 
in mtisf - * -^ ,101 

5« A magiflAte may arreft a man for a libel even before 

indiAment found, /;{ ;i9//Vy ^ ^ - loj 

4. A fcnu csviff is liable to be arrcfted by the ferjeant 
p at attfts for not putting in a feparate anfwer, purfuant 

to an 6rder cA)tamed at her Own requeft', - 258 

ARTICLES. 

a, ^. by articles of agreement covenants to make ufe of 
his fliip in the coal trade for B. for 12 months^ and fo- 
pay thefeamen's wages, in confideration whereof J?, 
covenants to pay J: 42I. a month ; the payi^ent of die 
i»men is not a condition precedent^ ^^ 154 

ASSETS. 

1. Ah annuitant for life is not to abate in proportion 
with pecuniary legatees, upon a defe£t of afTets, 2c6 

2. In marihaliing aflets, equity will apply the ptrt de- 
fcending in exoneration of a devifee, - 301 

^ 3. Where a fpecialty creditor exhaufts perfonal ailets, the 
fimple contrail creditor (hall fland in His place, 318 

ASSIGNMENT. ^W/ -BANKRUPT, 1, 2, 5. 

1. A colle£lor of the land-tax becomes a bankriqiry but 

, , bsfore afiignmeut, his goods are fcifed under a warrant 

from the commiflionersof, the kpd,*tax, thi^.^reates 

fuch 
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(ucfa a \kn zs cannot be defeated by the fubfequent if* 
fignment, - - - ia 

2, Though the property is not aftunlly divefted out of 
the baakrypt ufttil ^iflignment, yet when (that is done, 
it relates to th€ time of the bankruptcy committed, fo 
as to 9void all intermediate a^s done by the b^krupts 
^hemiyyes, r ^ ' #- *3i xB ' 

AWARO. 

f. A plea of an award to a bill fpr the fam,e matter al- 
lowed, where jt did not appear there was any difco* 
very of new evidence, fubfequent to the award, or any 
fraudulisctf c^cea}ment of evidence by the defendant 
at the ^me of the award, .- •- y^$ 

%. Awards ar^ in many refpe£ls different ^rom decrees, 300 

3. Any concealment of evidence by fraud, will open an 
award, - ' r -. .. j4,^ 

BAIL. 

J . A party found guilty of manflaughtcr by the cor«!cr'l 
inquett, is not to be admitted to b?.rl, if the crime up* 
on the evidence appear to be murder, - | 

2.* Nor can he upon an application to be admitted to bail 
enter into proof of his innocence, though foe may of 
the mifcondu£lof thejury, - « jd^ 

3. Writs of error Cfiram vobh are not within the ftatute 
which reqoires bail on writs of error, • 6 J 

^. A'dcfeodant is ooc to be' bdd to ^ial bail to an 
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aSjon upon 9. judgment, where the original aAion 
did not require bail^ ' « . )« . 65 

5. fitjt it is now fettled, that a defendant may be held 
tofpecial bail in an aftion on a judgment for loL for 
dagiages and c&fis^ though the origitial debt alpne were 
under lol. /iz n^/if, - - 66^67 

p. Though bail in general are anfwcrable vs^ default of 
their principal, yet where it is a matter which depqid^ 
upon an account, equity will not fufFer the penalty of 
a bond to be made ufe of againft fureties^ further than 
to fecure the fum due, r t 344 

BANKRUPT. Ftde ASSIGNMENT. 

1. A colle6lor of the land-tax becomes a bankrupt, but 
^ 4>efore affignment his goods *are feized under a warrant 
' from the corpmiffioners of the land-tax, this creates 

fuch a lien as cannot be defeated by the fubfequent af- 
• *fignmenT, . *•• -. - .-12 

2. Nointereft in the jbankrupt's cfFefe vcfts in the com- 
miiTioners, but a power only of making an aflignment, 17 

3. Where execution is executed, and after the defendant 
bepome<s a bankrupt, the fubfequent bankruptcy will 
not affeft the execution, Qtherwife if it had been exe- 

^ cuted fince the l)ankruptcy committed, - id* 

4. The delivery of the writ to the flierifF without an ac- 
tual execution thereon before the a£l of bankruptcy, 

. is no bar againft the afligneef , - - 18 

5. The property until aflignment is not in the cpmmif- 
itoners, nor is it in abeyance, but in the bankrupt 
hioiftlf, - . . - . i^. 

6. A war- 
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4. A warrant £roni the commiAoaers of the land-tax be- 
ing deiigned by the a£l of parliament in imitation of 
the remedy by extent, will prevail againft a$gnee3> if 
executed before aiSgnment, though ^fter bankruptcy, 19 

7. If before affignmeot there js an a£(ual feizure for a 
debt incurred to the crown before ,the bankruptcy, 
there is fuch a lien on the bankrxipc's goods created, 
as cannot be defeated by the fubfequent a/fignment, 19^ 20 

5. The king is not bound by the ftat. of bankfupts, id» 

9. A bankrupt can do no zSt injurious to icredjtors, af- 
ter an a3 of bankruptcy committed, ^ %p 

10. A conveyance made by a man who afterwards be- 
came a bankrupt, fet aflde as an abfolute conveyance, 
and ordered to ftai^d as a fecurity for (p mMcfa as was 
really due, 1- r - . 286 

11. J. fells goods to B. in the courfe of trade, and afters- ^ 
wards takes an ufurioqs bopd : B. becomes bankrupt* 
^«. Whether the bond extinguiflies the precedent 
book debts ?Tr-Or whether J. can prove either of them 
under the commiflion f ' - - - 289 

%2. Thp aifignees of a bankrupt are not compellable to 
pay what is really due upon an ufurious coritra£t, in 
notis^ r T . r ^9^ 

BARON AND FEME, 

I. Where hufband and wife execute articles of fcpara?* • 
tion, the former renounces all right to the latter, in 
n$ti^^ T r «- ?• 15^ 

3. A feme covert is liable tpbc arretted by the ferjeaht at 
larms for not putting in a feparate anfwer, purfuant to 
;in ordi^r obtained at her pwn requett, - 258 

BILU 
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BILLS OF EXGHAN6E AND PROMIS- 

soay NOTES. «* evidence- 

• I. An z&ion lies upon a bill of exchange again(t jf. who 
accepts it generally, though it was diredled to bim as 
caflijer of a company, and hfr defired to place it to 
their account, - • - 5 

2. fiills of exchange are contradls of a particular nature, 
and tdey muft appear in writing, and no extrinfic evi- 
deiice ought to be admitted, » -' n 

3. An inftrument in the form of a blH of exchange, di- 
refting mpney to be paid out of a particular fund, is 
not a bill of exchange, but oper^es only as an appoint* 
ment to pay money, ^ * id, 

. 4. A letter of advice is a private tranfa<Jlion between the 
drawer and drawee, and wl^ich no other perfon can 
have any knowledge ofj - - id. 

5* Admitting evidence to deftroy a bill of exchange^ 
would rendef it dangerous to take an indorfement, and 
prevent circul^ition, « . . id. 

6. In an action againft the indorfer of a promiflbry note, 
it is not neceifary to date in the declaration, that there 
was a default of payment by the drawer, - 40 

7. A parol acceptance is fufficient to charge the acceptor, 72 

BILL IN EQUITY- 

I. \Vhere a college upon a private foundation rcfufe a 
copy cf their ftatutes, relief may be had by bill in 
equity, v - ^81 

?. A native Of 7^^^> having the bulk of his perfonal 

property 
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property in that Ulaiu!) dlds there inteftate, bat a debt 
is due to him by fimpk contraft in England :'^2l bill 
for a diftributioh of that debt according to the laws of 
E,ngland^ difmiffcd, - ' - 165 

3. An infant though he recovers pcrfTeffion by law, may 
have his bill in equity retained for the mefne profits, iS] 

4. Where defendant had no notice of the plaintiff's title, 1 , 
nor had any of the deeds in his cuftody, equity will 

decree' an account, only from the time of filing the 
bill, . . - - 183 

5. Where a plaintiff has been kept out of pofleffion hy 
the fraud, concealment, or mifreprefentation of defen- 
dant, upon a bill in equity for difcovery and relief, an 
account of the profits will be decreed frpm the time of 
title accrued, « • « 184 

6. A man who brings a bill for the difcovery and produc- 
tion of a deed at a trial, ^need not annex any affidavit 
to the bill, for that is only required where the bill 
feeks relief, r " - • 188 

7* A bill of interpkader will not lie where no kgal fteps 
have been taken, ' - ♦ 260 

8. A bill of ihterpleadef lies where there are two claim- 
ants, each of whom can have his remedy at law againid 

the plaintiff in the intefpkading blll^ - 261 

9. A bill will not lie againft tbt debtor of a debtor, 28$ 

10. A petition for a bill of review difmiffed, it not ap- 
ptaring that th^re Was any error upon the face of the 
decree, or thit there was any material new proof 
whicH could not have been made ufe of upon the for^** 
pier hearing, • ^ ^ 322 

BOND, 

i 
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BOND. Kde INJUNCTION. 5, 

i. A bond conditioned to reftrain a man from the exer** 
cife of his trade for a limited time, within a particular 
diftri£t» and upon valuable confideration, is good^ 135 

2. A bond given by an executor to a fimple contraS 
creditor of his teftator, is an excinguifl^mept of teft&r 
tor's debt, ^ ' r ^ r 209 

3. Where the creditor of a trader takes an ufurious bond, 
and the trader becomes bankrupt, — quare^ Can the 
creditor prove the Bond, or the original debt under the 
commiiHon? ^ r ^^ 289 

4. An aflion can be maintained at law upon a bond paf> 

fed to the ordinary by an adminiftrator, - 338 

5. That he did not exhibit an inventory of inteftate*s ef- 
fetEls^ is a good alignment of a breach^ r id' 

CANON, 

I /The canons of 1603 ^^^ ^'^^ obligatory on the laity, 
as they have nevejr been confirmed by aft of parlia- 
ment, - •. - 76, I U 

2. There are fivp canons which rdafe tp clandeftine 
marriages, r r -^ HJ 

^. The authority by whiph canons are madp is the bi- 
ihops and clergy in convpcationaflembled, by royal 
licenfe, and afterwards confirmed by the king, t id 

4. There are many provjfions in the canons of 16^03, 
that are of ancient allowance, and declaratory of the 
ancietnt ufage of the church, - - 113 

<» There is a fubftantiat difference between the ancient 
c^ons made in the genera} council of the church, and 

confirmed 
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.confirmed by the emperox^^ ^fter dvsy )>ecame ichrif- 
tians, and th^ modern canons made either in a national 
or provincial fynod^ and confirmed by the crown^ 117 

6. If the defign of revifing the ancient canons had been 
effedlually p arrij?d into execution, th? improved fyftem 
woi^ld have derived its binding force from the autho- 
rity of pafrliament, • - 122 

CANTERBURY. ^^ DISTRIBUTION. 3. 

GASES DOUBTED OR DENIED. 

The diftinQion in Smith v. Sharps Salk. 139, with refpeft 
to ads done by a man and his affigns, and thofe done 
/^ a man aiid his affigns, faid to be a nice one, and 
hard to be maintained, - - 3 

Winchurch v. Bekuopd^ Salk. 337, faid to be mifreported, 6% 

I RoL Ahr. 754, - r - ii 

H Wif I SI. The King v. fTiUeSy—zs to what Lord 
Camhden faid, that a libel is not a breach of the peace, 
irfnotisy * - * loa 

X RoL Ahr. 909. fU 50, Needbam^s cafe, - 120 

6 ^^. a book not of the greatefl authority, - 126 

Moore 78, Bird v, Smth^ - - 126, 127 

The King V. Johnfon^ 2 Ld. Raym. 1333.' I Stra, 579, 150 

g:HpSE IN ACTION, nde Donatio Mortis CauJX, u 

CHURCH, 
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CHURGft-WARDEN. 

I, Where church-wardens hasre accounted, they cannot 
^e cited before the ordinary, '^ * -^ 55 

CLERK OF THE MARKET. 

i» is entitled to fees for marking and fealipg pots, but if 
he takes a fee for examining tl^em^ he is liable to in- 
ditoent| r - . « So 

COPJCIL, Fide WILL, ,6. ^J 

COMMISSION. 

I. A commilSon fent tp the ^aft Indies to e^camlne 
books. 8cc. -. > , ^ i9$ 

CONDITION, fldi COVENANT. 3. 

CORPORATION. 

1. Upon a judgment in a fuo xvarrsnt^ infprmationi the 
corporation, itfelf cannot be dilTolved, but only the par* 
ticular franchifes abufed, afe feizabk by the drown, 41 

2. The aft of the majority of 8^ corporation is the aft of 
the whcJe, and ftould be pleaded lauccordbig to its legal 
operation, t r - .49 

COSTS. 

I.. Plaintiff difoontinuing an a^on cf -tipeipafs ag^tiift m 
juftice of peace for an aft done in the execution of his 
4utfj BHift pay double cofis, r ^ 70 

COVENANT, 
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COVENANT. Fuii PLEADING. 3. 

1. In covenant for rent, afCgning a breach that defen* 
dant did not pay, &c.. without faying or hk ojftgns^ is * 
fufficient, it having been averred, that defendant hue 
ufque habutt bf gavifus {/?, - - a 

2. Acceptance of rent from the aflignee of a term by 
lefTor, is not a good plea in bar upon covenant^ though 
otherwife in debt^ - - 40 

3. >/• by articles of agreement covenants to malce ufe of 
his Ihipiti the coal trade for B. for twdve naomtebaOfl 
to .pay die (eamen's wages, in confideration wker^of 
B. covenants'to pay jf, 42!. a month, the payment of 

the feamen is not a condition precedent, - 154 

COURT. 

I • The crown cannot create a new court contrary to the 
laws, , - - - 140 

CUSTOM. 

I. A cullom for the plaintiff in an inferior jurifdt£lion to 
make oath that he has a perfonal a£);ion againft the de* 
fendant, and that he believes the defendant will run 
away, upon which the judge may award a warrant, &c. 
is not fupported by an. affidavit, ftating that the plain^- 
l&S fufpe^s the defendant will run away, - 4> 136 

a. Such a cuflom held to be reafonable, - '9 

3. It is no anufual thing that affirmative laws fliould not 
controid particular ^;Ml0m$, - -1 7 

^4. An u%e in conmriiSion to a charter, is void> , 41 

5. A 
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5. A prohibitioti wilt go to the ecclefiaftical court, tak- 
ing cognizjuice of tithes or offerings claimed upon a 
cuftom which is difputed, - - sfl 

6» By the cuftom of Tork^ when a real eftate defccnds 
upon the heir, he cannot have a cuftomary part of the 
pcrfonal property, - . - 195 

DAMAGES. 

I. Under the ilatutes limiting the quantum of damages 
for which an action may be brought, the damages de- 
clared for, and not thofe found by the verdift, ar^ the 
caufe of action, ^ . . ^ *. 29 

DEBT. 

1. The tellator charged the r^al eftite with the paynjent 
of debts, yet the perfonal eftate decredl to be firft ap- 
plied, - - - - 230 

2. The perfonal eftate is the firft fund for the payment 

of debts, - - - ^34 

3. But it may be exempted by exprefs words pr f^ecef- 
fary implication, - - - id. 

4. At common law the devifee was not liable to debts, 

the defceht being broken, - - 312 

5. The ftatute againft fraudulent devifes has given an ac- 

tion of debt jointly againft the heir and devifee, 317 

DEMURRER. Fide PLEADING. 

I. A demurrer allowe^to a bill of iiflter^eader, for that 
no legal fiep by diftrefs or otherwffe4]aud been taken, 260 

DEVISE. 
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DEVISE. 

1. At common law the deVlfee was not liable to debts, 

the defcent being broke^l^ . «- 312 

2. The provifions in the ifa^te againft fraudulent de- 
vifees were introduced for the benefit of creditors 
merely, - - . ^ 313 

3. Devifees Indorfing an article, coiiceFtiing their teftav 
tor's properfyj make themfelvts parties to it, - 338 

DISCONTINUANCE. 

I. Upon a ifcontinuance, both parties are out of court, 7 1 

DISCOVERY. Fide BILL IN EQUITY. . 

DISTRIBUTION. 

1. A native of Jerfey^ having the bulk of his perfonal 
property in that ifland, dies there inteftate, but a debt 
is due to him by fimple contract in England -^ 3. bill for 
a diftribution of that debt ac;cording to the laws of £w^- 
landly difmifledy - . igr 

2. A man's perfonal eftate i^ fuppofed to follow his per- 
fon, and is diftributable according to the laws of the 
country where he is, - . 172 

3. If a man be an inhabitant of the province of JTorJ^^ 
and dies there, leaving goods both in that province 
and in Canterbury^ it is incmnbent on his adminiftra-' . 
tor to take out adminiftration in both provinces, and 
yet the whole perfonal eftate will be diftributable ac- 
cording to the cuftom oi Tork^ 173 

4. Before 
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4. Before 22 & 23 Car. 2* iotcftate's cffe6ls were diftri- 
hntcd pro fil^te 4mim0^ » ' * ^0 

DONATIO MORTIS CAUSA. 

!• A t>ond> though it be only a. chofe in a£lMn^ is a good 
fubjfift of mi/afff4fxo 0i»^V/4!^ - iOz 

2* Thefe gifts cannot be ^ujdifi^, they owft be fM*- 
lute, and cannot be clogged with conditions, — in notisy 207 

3* They cannot be made ofa thing which cannot pafs by 
delivery, and therefore an annuity cannot paf$ ^ a 4'- 
^atia mortis caufdy « - id. 

DOWER. 

1. Where there are two tenants in a writ of dOwer, 9nd 
one dies, and his heir and the furviving tenant bring 
error, and judgment affirmed, the value fro^i the judg- 
ment to the afiinnance {bould be againfl both the heir 
and the furvivor, - - , - 21 

2. fiut though a judgment agatnft tlie furvivor only be 
for the -benefit of the heir of the deceafed tenant^ yet 
fuch heir may take advantage of the obje3ion upon a 
writ of error, - - - id. 

3. Where judgment is affirmed upon err^r brought;, a 
writ of inquiry ought to ifTue for the damages fubfe- 
quent to the firft judgment, - - 26 

. 4* If a widow is entitled to dower, and her claifn is 
merely on alegal title, but (be cannot difcbvirthe par- 
ticular lands, equity will affiftlier to End out the lands, 

and 
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and decree h^r ail account from the time of her title 
teemed, -. « •» 184 

5. A feparate report of what i« due to a dowertft may be 
dire£Mr withouH entangting bet in a general account 
of incumbrances, - - aj(3 

EJECTMENT. 

I. A regular judgment in eje£tment fet afide to have 
the merits tried, - - . 64 

ELECTION. 

1. The eledion of a mayor the day after that which is 
appointed by the charter, is void, • 33 

2. Where a man proceeds at law and in equity, unlefs 
there are fpecial circumftances, he mud make bis 
election, - - 7 182 

ERROR. 

1. In general a party canhot a(&gn for el-rOf any thing 
beneficial to him, - - a 7 

2. But that itiuft be uridet^ood with this reftri£tion, that 
die party (hall not affign for error any ikiftake in prb- 
cefs, dday, &e. which is in his favour, otherWifer it 

is where the fault lies in the judgment, - id. 

3. After the judgment of an inferior court affirmed in 

B. R. a writ of error coram vobis Will rtot lie, 60 

4. A plaintiff io error may either affign matter' in faA of 
law for ernof, but not both, - - 61 

B b 5. Writs 
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5. Writs of error cnram vohU arc not within the ftatute 
which requires bail on writs of error, - 63 

6. An informal iflue is cured by vcrdid, - 67 

7. Not only mifprifions of clerks, but errors iir law, are 
»nendable, - • .id. 

8. There muft be a probable error to induce die Attor- 
ney General to allow a writ of error, - 90 

$. Error appearing upon the face of a decree is ground 
for ac Bill of review, « - 322 

ESTATE. 

1. The teftator charged his real eftate with the payment 
of his debts,' yet the perfonal eftate decreed to be firft 
applied, -* - - 230 

2. The heir is entitled to have aid of the perfonal eftate 

to difcharge a mortgage, - - 316 

EVIDENCE. 

1. Extriniic evidence ought not to be admitted todeftroy 

the tenor of a bill of exchange, - 11 

2. It is fufficient evidence of a private aft of parliament 
that it is printed by the King's printer, - 59 

3. The circumftances of a teftator are not admiffible evi- 
dence t6 prove the intention of his will, - 249 

4. The fentence of a foreign court is evidence to afFeft 

the right of the parties, - - 273 

5. The opinions of counfcl will not be received in evir 
dence in oppofition to a judgment of a foreign court, 
-*-/« notisy - - - 276 

EXAMINA- 
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EXAMINATION. Vide WITNESS. 

EXECUTOR. 

1. An executor cannot enter up judgment upon a war- 
rant of attorney given to his teftator, r 8i 

2. A bond given by an executor to a fimple contradl crer 
ditor of his teilator, is an extinguifhment of teftator's 
debt, - - - 209 

3. Where an executor feeks the recovery of a fpecific 
chattel, he muft refort to law after a difcovery in 
equity, - - - 288 

EXTENT. 

1. In the cafe of the King, an extent binds from the 
date, - - - 19 

2. An extent is both an aflion and execution in the firft 
inftance,v— /h notisy - * - id. 

3. The word extent^ in the bankrupt aft, relates only to 
private perfons, - - 20 

4. An extent may be made upon goods aSually kvied by 
virtue of a fi, fa. and in the (herifPs cuftody, the ex- 
tent coming before a bill of fale made, fo as the pro- 
perty was not altered,— -/«««//>, «• 20 

FORECLOSURE- Vide MORTGAGE. 3. 

FORFEITURE. 

I. ^a. Whether non-attendance is a caufe of forfeiture 
of an office, though no inconvenience enfue?— i« 
notisy - - - 3^> 33 ' 

B b 2 GUARDIAN. 
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GUARDIAN. 

1. The court of B. R. will not determtne the right of 
guardian(hip over a minor, upon a return to an haL 
Corp. - - * 149 

2. Guardianfhtp is recoverable by the writ de eje^ione cuf- 
todia^ - - - . 151 

3. Every perfon who enters upon the eftate of an in- 
fant^ is prefumed to enter as bailifF or guardian, 1S4 

HABEAS CORPUS* 

1. The intent of an hab. corp. is to provide againft a re- 
ftraint of liberty, - - 149 

2' But 1}. R. will not decide the right of guardianflyp 
over a minor upon a return to an hah, eorp, - id* 

JEOFAIL/ Fids AMENDMENT. 5. 

JERSEY, nje BILL IN EQUITY. 2. 

1. Jer/ey muft be as much confidered a foreign country 
in refpeflj to the laws of England^ as if it was net par- 

. eel of the crown of England, - 173 

2. It is a diftin£l: dominion which the King of Great- 
Britain is entitled to in right of his duchy of Nor^ 
mandy, - - - id. 

INDICTMENT. 

I. Where an infirument fet out in hac verba is clearly 
proved to be forged, that is fufficient to fupport the 

verdid. 
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verdid, though the purport of it majr have been ftated 
fomewhat differently, » - 5^ . 

2. Indifiment.agaifift a clerk of the market for extorting 

INFANT. ^^ GUARDIAN, i. BILL IN EQJJITY. 

I, Every perfon who enters upon the eftate of an inifant 
is prefumcd to enter as bailiff or guardian, - 184 * 

INFORMATION, 

1, Information for an affault in Newfoundland^ refufed, 31 
J. >— againft the mayor of a borough, for not 

holding the courts weekly, according to the charter, 
refufed, becaufe the negle£t did not appear to be wil* 
ful, in delay of juftice, or opprefEon of the fubjefl, id. 157 

2. ■ <- granted for a libel in charging truftees 
with a breach of private truft, « 38 

4. The name of fome perfon injured by a libel^ muft be 
ftated in the record, but it is not neceflary to fet out 
the name of every perfon injured, - id, 

^, m for a libel againflb perfons unknown, is ill, 39 

6. Upon a judgment in a quo warranto information, the 
corporation it felf cannot be difTolved, but only the par- 
ticular franchifes abufed are feizable by the crown, 41 

7. An information quo warranto will not lie againft a 
juftice of peace for acting within a franchife in the 
county of which he is }uftice, • ' 19 

8. But if juftices of the county take upon them to a& as 
juftices of a borough within the county by that fi^mey 

and 
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5. It i# » fi/^9g jMrgtHQCot agiinft allowMig a pl^a of 9 
. fenumce of a (umoi^ry cpurts tluu.il^ jurUH^iop is 

doubted, - - .174 

6. Wheiv 4n fK^ of » fummary jiurifd&ftioo is pleaded, it 
muft appear to have been withip ^omt JHriiiliiftioni 975 

JURY. 

%. Inferting At names of a QiecisI jury in a paoool an- 
nexed to the writ inftead of inferting theqi ia die M. 
Corfu 19 a defoft ^a^mendahle after verdji^> - 144 

is;. The miftake in a juror's name, if be be n^ on^ wfa^ 
tried the quife, doeft not o^ake a mif-^ia)» ^ ii 

THE KING. . 

1 . The king is never afftfted by relation, - 20 

2. Fraud is not to be prefumed in the crown, - id. 

3. The ljo^n4jM*i^s of provinces granted by the crQWOi 
cannot be altered without the copfent or privity of the 
fcrown* •!• ^ - 33^ 

|. No law cat> bind the people, unlels qiade by the King^ 
Lor4S| and Commons, - - 114 

A demife for 21 years unclcr a ftat aijtborifing a depiife 
for 22 years, is good^^ - - 2 

l^EGATEES. 



THE I N D « X. 

Page 
LEGATEES. /7ir ASSETS, !• 

LIBEL, 

1. A charge againft truftces of a breach of private truft 
repofed in them by parifliioners, is libellous, - 38 

2. The nafue of fome perfon injured by a libel, owift be 
ftaled on the record ; but it is not neceilary to fet out 

the n^mes of every perfon injured, * id, 

LIEN, 

1. A promife to pay a debt out of a fum due by a 
third peribn, does not create a fpecific lien upon fuch 
fum, - - - 194 

2. A folicitor may detain title deeds as againft his client 
till payment of his bill, bqt not againft perfons who 
have antecedent rights, - ^ - 256 

LIMITATION. 

I, >f. borrows a fum of money from JB' with whom he 
depofits government fecurities as a pledge^ upon con<- 
dition not to fell them uhtil failure of payment at a 
certain d^y:->^thi$ is fuch a tranfa£Uon a« may be af- 
feAed by the ftatute of limitations, - 278 

9. A peribn beyond fea, and fo within the &ving of. the. 
ft;^tute of limiutions, need not retura to enable him to 
commence a fuit, ^ « « id, 

3, Length 
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3. Length of timey though not a certain bar will afieA 
parties whofe anceftors had a knowledge of their 
rights, r r r 331 

LIS PENDENS. 

1. The pendency of a fuit in the inferior court is a 
fufficient reafon to induce the fuperior to poftpone its 
interference,— iw mtis^ - - 78 

2. But where the fuit below is commenced fubfequent to 
the application for a mandamus^ the court will not fu- 
perfede the writ, - •- yg 

MAGISTRATE. Vide INFORMATION, 2, 

MANDAMUS. 

1. Of the certainty required in the return to a mandu'- 
mus^ - • - 46 

2. A mandamus to a biihop to Ifcenfe a fchool-mafter:-^ 
Return, that a caveat had been entered, with articles 
annexed, and that he was proceeding to enquire into 
the truth of them, is good by way of temporary ex- 
cufe, - - - 73 

3. If a biOiop ads judicially ^ a mandamus lies not to 
compel him to grant a licenfe, « 76 

4. Where a fuit below is commenced fubfequent to the 
application for a mandamus, the court will not fuperfede 

^he writ, - - - 79 

MARRIAGB. 
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MARRIAGE. 

1. The jurifdiftion of the ecclefiaftical court with refpeft 

to clandeftine marriages, - - 109 

2. There are five canons which relate to clandeftine 
marriages, - - 112 

MESNE RATES. 

!• Where the deeds under which a plaintiff in ejedment 
claims, are in the pofTeffion of the defendant, and the 
former is obliged to come into equity for a difcovery, 
he will be decreed to an account of the rents and pro- 
fits, from the time his title accrued, - 176, 184 

2. An infant, though he recovers poiTeffion by law, may 
have his bill retained in equity, for the mefne profits, 182 

3. Where defendant.had no notice of the plaintiff's title, 

nor had any of the deeds in his cuftody, equity will / 

decree an account only froqi the time of filing the bill, 182 

4« So if plaintiff hath lain by, . . id. 

5. A widow {hall be decreed to mefne rates from the 
time her title accrued, if obliged to come into equity 
to have a truft term fet out of the way, - 185 

6- Where the plaintiff 's title is an equitable one, he (hall 
recover the profits from the time of the title accrued, 186 

7. If a ipan has a mere legal title, and recovers poffef- 
fion at law, he has no right to come into equity^ for 
an account of rents and profits, — in notis^ - 192 

MORTGAGE. 
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MORTGAGE. . 

i» The mortgagor or his heir fhould be a party to a 
bill by the mortgagee, - - 199 

a. Where a man enters into a .treaty with a mortgagee 
for the purchafe of his intereft, but finding he has not 
the legal eftate, procures it to be conveyed to him- 
felf without the privity of the mortgagee, equity will 
confider fuch perfon as a truftee for the mortgagee, id, 

3. Until! adual foreclofure a mortgage is prima fach 
liable to redemption, - - aoi 

4» A mortgage is a debt by fpecialty, and the land con* 
Adered as a pledge, ' ^ * 316 

NOTICE. 

I. Notice is necefiary of a motioa for fec^ueftrators to 
fet, . . . - 193 

7* Fads coming to the knowledge of a party's agent or 
counfel is notice to the party himfelf, - 329 

PARTIES. 

I. The mortgagor or bis heir fhould be a party to a bill 
by the mortgagee, - - ' ^ i^ 

t. In a fuit between the proprietors of provinces granted 
by the crown, the Attorney General Hould be a party, 332 

PLEADING, ^d^ JURISDICTION. 5,6. 

J. Where feveral join in a juftification,. and it fails as 
to one, it is bad ^ to all^ « * 4, 143 

a- An 
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2. An officer forfeits his defence by joining with one 

for whom the warrant was no juftification, - 8 

3« Acceptance of rent from the affignee of a term by 
leflbfi is ;iot a good plea in bar upon covenant^ though 
otherwife in dehty - - 40 

4. In a declaration by indorfee of a promiflbry note 
againft indorfer, it is not noctSEuy to ftate the. de&ult 

of payment by the drawer, - - id. 

5. The siSt of the majority of a corporation is the a£t of 
the whole, and (hould be pleaded according to its legal 
operation, - - - 49 

6. Where an inftrument fet out in hoc verba is clearly 
proved to be forged, that is fufficient to fupport the 
verdict, though the purport of it may have been ftated 
fomewhat differently, - -50 

7. The meaning of the plea Uberum Unementum is that 

the defendant is feifed in. fee, and has a right to enter, 6^ 

8. JV/7 dibit a bad plea to an adion of debt upon, a char- 
ter-party, where feveral breaches are fet out,. - 156 

9. The judgment of a foreign court cannot be pleaded in 

bar to a fuit for the fame demand in England^ - 272 
zo. In equity all pleas are argued upon their relevancy, « 

before the fads of them are proved, - id, 

11. Pleas in equity are either to the jurifdi£tion, or in 
bar of the demand, - - 273 

12. If a bill is brought to impeach a purchafe for valu- 
able confideration, without notice, the defendant may 
plead himfelf to be a purchafec without notice, becaufe 
that is an equitable bar, - - id. 

13. It is a ftrong argument againft allowing a plea of a 

fummary 
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fummary occafional court, that its jurifdidlon is 
doubted, - - - 374 

14. Plea of an award to a bill for the fame matter, 296 

PRAYER. 

I. The prayer of general relief takes in all the relief ne- 
ceilary at the hearing of the caufe, - iS8 

PRIVILEGE. 

1. A member of parliament arretted two days after the 
diilblution, difcharged upon motion, . . 91 

^. A member of parliament may waive his privilege, and 
he will not be fufFered to refume it, unlcfs the fervice 
of the houfe requires his attendance, - 96 

3. Members of parliament are privileged eundo & red- 
eundoy - - - id. 

4. Before the ftatute of W. 3. the regular way to dif- 
charge a member from arreft was by writ of privilege 
under the great feal, - - 98 

5. That flat, has taken away the old plea of privilege, 
and made the execution of procefs on a member ille- 
gal, - - ' - id. 

6. Jurors, witnefles, or parties attending their own fuit, 

are privileged from a'rreft, - -102 

PROFITS. /7^/ MESNE RATES. 
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PROfflBITION. 

1. A prohibition will go to the ecclefiaftic&l court taking 
cognizance of tithes or offerings claimed upon a cuftom 

ivhich is difputed, - - 42 , 

2, - granted to ftay a fuit in the admiralty- 
court, upon a contract under feal, - 53 

2, ■ in the cafe of cla^ndeftine marriagesi 109 

RECEIVER. 

1. When a receiver is appointed, and has given fecurity, 
he muft ihew a reafonable caufe to entitle himfelf to 

be difcharged, - - 251 

2. A receiver will be continued until deeds of fale under 
the decree are executed for the purpofe of colle£ling 
arrears of rent, • - 295 

REMAINDERS, r^de WILL. i. 

I. To raife crofs-remainders in a will, there muft be 
either exprefs words, or a neceflary implication, - 35 

REPUBLICATION, rtde WILL. 6, 8. 

SCHOOL-MASTER. FiJe MANDAMUS. 2. 

I. ^«. Whether teaching fchool be a matter of temporal 
or ecciefiaftical conuzance ? - - 77 

^. Is it of temporal conuzance in refpeSt of the penalty 
ixifliiled by ftatute f - - id. 

SOLICITOR. 
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SOLiarOR. /^LIEN. 

STATUTE. 

i> A claure in a temporaiy ftatute is made petpettta} ,b^ 
the words ** for ever hereafter/' - 59 

2. Subfequent ftatutes giving new peiuddes do not lepe:^ 
ibtrmer gnes widnut negative ivocdr, • 133 

STATUTES 

CITED OR COMMENTED UPON. 



HENRY m. 




9H. 3. c. I. Dower, - . - 


184 


20 H. 3. (Merton) Dower, 


27 



EDWARD I. 
13 Edw. I. c. 18. (Wcftm. 2.) Execution, - 316 

EDWARD II. 
9 Edw. 2. c. I. ArtituU deri, • •132 

HENRY VI. 
28 H. 6. c. 4. Ir. Parliament, - 108 

EDWARD. IV. 
3 Edw. 4. c. I. Privilege of parliament, - 108 

HENRY VH. 
3 Hen. 7. c. ic. Damages and cofts, - 22 

HENRY 
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HENRY VIII. 

2iH. 8.C.5. Wills, 
25 H. 8. c. 19. Canons, 
27 H. 8. c. 20. Tithes, 
27 H. 8. c. 15. Canons, 
32 H. 8. c. 7. 

32 H. 8. c. 8, Marriage, 

33 H. 8. c. 23. Oyer and terminer, 
35 H. 8. c. 16. Canons, 



Page 

120 
121 

43. 

121 

43 
120 

271 

121 



EDWARD VI. 

2 Edw. 6. c. 13. Tithes, 

3 & 4 Edw. 6. c. II. Canons, 

ELIZABETH. 

I Eliz. c. 2. Uniformity, 
13 Eliz. c. 7. Bankrupts, 
18 Eliz. c. I3» Amendment, 
23 Eh'z. c. I. Recufants, 

JAMES I. 



43 
i2i 



133 

75. 



I Ja. I. c. 4. Recufants, 


- 


7S 


I Ja. I. c. 13. Parliament, 


- 


107 


7 Ja. I. c. 5. Cofts, 


- ■ 


70 


21 Ja. I.e. 4. Penal aftion, 


-* 


57 


ai Ja. I.e. 19. Bankrupts^ 


- 


^7 


Q.J Ja. 1. e. 13. Amendment, 


- 


M5 


21 Ja. I. c. 16. Limitation, 


' 


282 
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CHARLES I. 

'10 & II Car, i.c, 12. Ir. Privilege of parllamenV io8 

Charles ii. 

13 Car, 2. c. 2- Arrcft, - * S 

13 & 14 Car. 2. c. 4. Sacrament, * 75, 133 

16 & 17 Chr. 2. c. 8. Error, - - 21 

17 & iS^C*. 2. Ir. - -16 
22 & 23 Car. 2. c. ID. Inteftates, - 120,340 
29 Car. 2. Arrcft, • - loi 

WILLIAM III. 

7 W. 3. c. 17. Ir; Lord's day, in notis, - loi 

7 & 8. W. 3. c. 35. Marriage, • .109 

7 & 8 W. 3. c; 22. Plantations, - - 337 

13 W. 3. c. 3. Privilege, - - 97 

ANNE. 

3 An. c. 9. Bill»-and notes, - .72 

6 An. c. 16. Ir. Dowser, - - 21 

6 An. c. 8. Ir. Privilege of parliarflent. -- 108 

^ An. c. 20. Franchifes, - - 85 

GEORGE I. 

12 Geo. I. c. 29. Arreft, - - 5 

GEORGE II. 

I Qeo. 2. c. 8. Privilege of parliament, - ic8 

a Geo. %€• 36. Seamen, - - 53 
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Geo^ 
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5 Geo. 2. c. 27, Arrefts, - - 29 

6 Geo. 2. c. 14. ^<7Zfj, . - - 30 
1 1 Geo. 2p c. 4. Ps^riiament, - - 107^ 

GEORGE m. 

I© Geo. 3. c. 50. Parliament) - ♦ 107 

II & 12 Geo. 3. ,Ir. Privilege of {Miiliainent, \. jo8 

22 Geo. 3. c. 53, Appeal, - - 28 

23 Geo. 3. c. 28, id» 

23 & 24 Geo, 3. c. 36. Ir. Privilege of parKaineiit, i;o8 
30 Gco^ 3, c. 45. Ir, id. , ' 

TENANT FOR LIFE- 

I. Teijant for life fans wafte^ is reftrained by injunSion 
from felling timber, afterwards his creditors obtain an 
order for a fale j a receiver is appointed to receive the 
money arifing from the fale, but the tenant for life dies 
before the timber is felled : — ^, Are his reprefenta- 
tives entitled to the benefit of the timber ? - 254 



TITUES. Ftde PROHIBITION, i. 



TRADE, 

X. A bond conditioned to reftrain a man from the exer* 
cife of his trade for a limited time, within a particular 
diftrift, and upon valuable contideration, i$ gobd^ 135 

a. Equity will not reftrain 4 man in the exercife of his 
trade before anfwer> - . 259 

Cca trial; 
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TRIAL. 

J. Upon a motion for a new trial in a criminal cafe> the 
defendant muft be prefent, - - S^ 

2. The miftake in a juror's name, if he be not one who 
tried the caufe, does not make a mif- trial, . - 144 



TRUST. Fide BILL IN EQUITY. 

1. Where a truft term is outftanding, and a party is ob- 
liged to come into equity to have it fet out of the way, 
he (hall have an account of the profits from the time 

his title accrued, - - 186 

2. Where a man enters into a treaty with a mortgagee 
for the purchafe of his intereft, but finding he has not 
the legal eftate, procures it to be conveyed to himfelf 
without the privity of the mortgagee, equity will con- 
fider fuch perfon as a truftee for the mortgagee, 199 

VARIANCE. 

I. A mittimus direfted to the jufticcs of the county pa- 
latine of Zi(7»r^^r, and the ^^^tf named themjuftices 
at Lanca/iery not a fatal variance, • 144 

USURY, ^^fe BANKRUPT, II, 12. BOND. 3. 

WARRANT OF ATTORNEY. 

I. An executor cannot enter up judgment upon a war- 
rant of attorney given to his teftator, . - 81 

WASTE. 
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WASTE. 

I. An injun£Hon will be granted before anfwer to ftay 
wafte by a perfon having no intereft in the thing waft- 
ed, but merely ading as fervant) - 25a 

WILL. Fide EVIDENCE. 3. 

1. To raife crofs-remainders in a will> there muft be 
either expr^fs words, or a neceflary implication, 35 

2. The relation which devifees bear to teftator appearing 
upon the face of the will, is a proper argument to di- 
reft what conftrudion fliall be put upon the will, 37 

3. A will held fufficient to pafs the truft of a leafe thei^ 

in being, and fubfequent renewals, - 210 

4. The addition of a codicil to a will, fets up every thing 

in the will not altered by the codicil, - id. 

5. Though the codicil is without date, yet if it appears 
by evidence to have been executed fubfequent to an 
a6b which might amount to a revocation, it will ope- 
rate as a republication, - • -. id. 

6. If a man adds in his will that if his executor or legatee 
(hould be attainted of felony or treafon, another fhould 
take in his room, if the iirft be attainted before the 
death of the teftator, the fubftitution is good, - id. 

7. A man cannot pafs after purchafed lands by his will, 223 

8. A man fcized of an eftate in fee-fimple fubjeft to a 
mortgage, and alfo fcized of an eftate pur outer vie^ 
devifes all to his wife, and makes her refiduary legatee 
and executrix; — afterwards he purchafes the reverfion 
of the eftate pur auter vie, and dies without altering 

or 
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or republifliing his will :-7*the|Wfchafe of the reverfion 
is a revocation of the will pro fantoy which defcends 
to the heir at law, - n - 301 

9. But equity in marfhdUng die dStts will apply that part 
fo defcending in exoneration of the de^ee todi&harge 
the, mortgage, - . - id. 

WITNESS- Tide AFFIDAVIT, i. 

« I. An aflSdavit of the death or abfence beyond fea of the 
witnefs is neceffiuy before examinations dg bmi $fft 
can be pubttflied, « « 193 

YORK. ^A DISTRIBUTION. 3. 

I. fiy the cuftom of York^ when a real eftate defends 
upon the heir, he cannot have a cuftomary part- of -the 
perfonal property^ - ^ - 195 
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